CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 896
Heard at Montreal, Tuesday, Decenber 8, 1981
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Baggageman A. A. J. Grannary of Montreal, Quebec.

JO NT STATEMENT OF | SSUE

Ef fective Septenber 20, 1980, M. A A J. Grannary was di scharged
for violation of General Rule "G', Uniform Code of Operating Rules,
as nodified by Section 2.2, CN Rail General Operating Instructions,
whil e enpl oyed as a Trai n Baggagenan assigned to Train No. 58 on
Sept enber 20, 1980 at Union Station, Toronto.

The Uni on appeal ed the discipline on the grounds the Conpany did not
substantiate their decision that the enployee violated Rule "G’

The Uni on has requested reinstatenent of the enployee in his forner
position with full conpensation for tinme out of service.

The Conpany declined the request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) F. R OLIVER (SGD.) G E. MORGAN
GENERAL CHAI RVAN for VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R. Birch - Manager, Labour Rel ations, CNR, Montrea

M Del greco - Regional Labour Relations Oficer, Toronto, Ont.

P. L. Ross - Coordinator Transportation - Special Projects,
Montreal , Que.

M Fi sher - Trai nmaster, Toronto, Ont.

R. Robi nson - Administrative Oficer, Transportation, Toronto,
Ont .

And on behal f of the Enpl oyee:

F. R diver, General Chairman, UTU, Toronto,

R. Bennett - Vice-Chairman, UTU, Sarnia, Ont.

M  Horn - Secretary, GC A, UU Otawa, Ont.

G Jani eson - Local Chairman, UTU, Montreal, Que.

P. Concor an - Vice-General Chairman, Yard, UTU, Toronto, Ont.
P. Burke - General Chairman, UTU, CPR, West. Calgary, Alta



AWARD OF THE ARBI TRATOR

General Rule "G' of the Uniform Code of Operating Rules is as
fol |l ows:

"The use of intoxicants or narcotics by enpl oyees
subject to duty, or their possession or use while on
duty, is prohibited."

That rule is not, in ny view, "nodified" but rather "anplified" by
Section 2.2 of the Conpany's CGeneral Operating Instructions, which
sets out a restriction on the use of drugs or nedication and which
repeats the prohibition on the use of intoxicants, by prohibiting
"bei ng under the influence". 1In the instant case, it is of no nonent
whet her the grievor be charged under Rule "G' or Section 2.2: the
gquestion is whether or not the grievor was drinking while subject to
duty on Septenber 20, 1980.

If the grievor did drink an al coholic beverage or beverages during
that time then he would be subject to discipline. As a nenber of a
train crew (even as a baggageman, although there may be distinctions
to be drawn as between the various positions in the crew), the

gri evor woul d be subject to relatively severe discipline. 1In the

i nstant case, the grievor's disciplinary record stood at 40 denerits
at the material tinme. |If the grievor was drinking, | have no doubt
that a penalty oi: at least 20 denmerits would be appropriate. 1In
the instant case, therefore, it is not necessary to deal with the
question of the severity of penalty, that is, with the

appropri ateness of discharge as a penalty in every case of Rule "G
violation by a train crew nenber. Here, if the grievor was drinking,
even the assessnent of 20 denerits would be such as to lead to his
di schar ge.

The question sinmply is, therefore, whether or not the grievor was
drinking while subject to duty on Septenmber 20, 1980. This question
is to be determ ned on the bal ance of probabilities, but the nature
and consequences of the charge are such that the probabilities are to
be denpbnstrated by clear and cogent evidence, and the onus of doing
this is on the Conpany.

The matter arose when the grievor was seen arriving late for work,
shortly after another enployee, brakeman on the same crew, had al so
arrived late. The other enployee, who had admittedly been drinking,
was being taken to an office by the Trai nmaster when the grievor
appeared. He was taken to the office as well. The Trai nmaster

consi dered that both enpl oyees had been drinking. |In order to verify
this, the Stationmaster, the Commuter Services Supervisor and two CN
Police Oficers were called in to the office with the grievors.

The Trai nmaster probably observed the grievor for the |ongest tine.
He states that the grievor's eyes "had a redness in theni' and that
his face was flushed. These synptonms, however, were al so recognized
by the Trai nmaster at the grievor's investigation, and it was not
suggested that he had been drinking then. Those synptomns are,



concl ude, of no probative value. The Trainmaster stated that the
grievor refused to remove the gum he was chewi ng, so that he could
smell his breath. That statenent, however, nmust refer to the latter
part of the interview, when the grievor, realizing he was bei ng
charged with an offence, did nmake such a refusal. He had, however,
previously renoved the gum and all owed others to snmell his breath.
That is clear fromthe report of P.C. Holdsworth. Finally the
Stationnaster restrained the grievor fromleaving: that was not
because the grievor was belligerent; he sought to go to the train to
advise his wife, who was travelling with him that there was a
problem The grievor remained in the office when he was assured the
train would be held.

In my view, none of the matters reported by the Trai nnaster, whether
consi dered separately or taken as a whole, supports the conclusion
that the grievor had been drinking.

The Stationmaster stated that the grievor was "gl assy-eyed" and had
an unsteady or "forced" wal k. Although he was five or six feet away
fromthe grievor, he could smell no alcohol. In the Iight of all the
ci rcunmstances, | do not consider this evidence to be nore than (at
the nost) slightly suggestive. P. C. Holdsworth, in his report,
stated that "there appeared to be a slight alcoholic odour" on the
grievor's breath. This was detected "even though he was chew ng
flavoured gumprior to giving the sanple". This evidence, which is
the strongest part of the case against the grievor, has obvious
weaknesses, in that there "appeared to be" an odour of al cohol, which
was in any event "slight" and which may have been affected by, nmasked
by or possibly even created (for all we know) by the flavoured gum
Thi s evidence shows that there was reason to suspect the grievor had
been drinking, but it cannot be said to establish by clear and cogent
proof that that suspicion was well-founded. P.C. Houghton did not
report on the grievor at all. The Commuter Services Supervisor
stated that the grievor's eyes were "bloodshot", and that he was

| ooking at the floor and nmuttering, but these observations do not add
substantially to what has been descri bed.

It may be noted that the grievor's wife, who was with himat dinner
was not called. | do not infer fromthis that her evidence would
have been harnful to the grievor, since | do not consider that a
clear case, calling for an answer, was nade out. On the other hand,

| note that the Assistant Manager of the Royal York Hotel, who had, a
few nonents before the grievor reported for work, dealt with him
because the |l ock to his roomwas broken (and with whom the Conpany
verified this fact), was not called, although his observations m ght
wel | have been of val ue.

Fromall of the material before me, | think it cannot properly be
concl uded (although the matter is not free fromdoubt) that the
grievor had in fact been drinking while subject to duty on that day.
He denies it, and there is no substantial reason to doubt his word.
It is ny conclusion, therefore, that there was no occasion for the

i mposition of discipline on the grievor. It is my award that the
grievor be reinstated in enploynment forthwith, wthout |oss of
seniority or other benefits, and with conpensation for |oss of
earnings. His discipline record should be as it was prior to the

di schar ge.



J. F. W WEATHERILL,
ARBI TRATOR.



