CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 898
Heard at Montreal, Tuesday, January 12th, 1982
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
RAI L CANADA TRAFFI C CONTROLLERS

Dl SPUTE:
Claimby Operator C. A McKinnon for General Holiday pay for
Decenber 25, 1980.

JO NT STATEMENT OF | SSUE:

M. MKi nnon was advised by bulletin to report for duty at 1500
Decenber 25, 1980, to cover a "call" for train No. 11

The Conpany has no record of M. McKi nnon having reported for duty
t hat day.

The Conpany contends that M. MacKi nnon, by not covering his
assi gnnment that day, was not available for duty pursuant to Article
14.04.02, and therefore, is not eligible for Holiday Pay.

The Union contends that M. MacKi nnon nade every reasonable effort to
meet his obligations and that he should, therefore, be paid for the
hol i day.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD) DARRELL H. ARNOLD (SGD.) J. B. CHABOT
Ceneral Chai rman Ceneral Manager

Operation and Mai nt enance.
There appeared on behal f of the Conpany:

B. A Demers - Supervisor, Labour Relations, Mntreal, Que.
. J. Waddel | - Labour Relations Oficer, Mntreal, Que.

And on behal f of the Enpl oyee:

Darrell H Arnold, General Chairman, R C.T.C., Wnnipeg, Mn

AWARD OF THE ARBI TRATOR
The grievor was Second Operator at St. John. H s assigned rest days
wer e Tuesday and Wednesday. |In 1980 Christmas fell on a Thursday,
whi ch was a regular work day for the grievor. He was, neverthel ess,



entitled to a holiday with pay on that day, subject to the provisions
of the Collective Agreenent. Apart fromthe matter in issue here,
the grievor net all the necessary qualifications for holiday pay.

Article 14.04.02 of the Collective Agreenent provides that to be
qualified for holiday pay, an enpl oyee:

"must be available for duty on such holiday if it
occurs on one of his work days excl udi ng vacati on
days except that this does not apply in respect
of an enployee who is laid off or suffering from
a bona fide injury, or who is hospitalized on the
holiday, or who is in receipt of, or who subsequently
qualifies for, weekly sickness benefits because of
illness on such holiday; a regularly assigned enpl oyee
who is required to work on such general holiday shal
be given an advance notice of four cal endar days,
except for unforeseen exigencies of the service, in

whi ch case he will be notified not later than the
conpl etion of his shift or tour of duty inmrediately
precedi ng such holiday that his services will be
required.”

In the instant case the holiday did occur on one of the grievor's
wor k days. The grievor was in fact required to work on that day, and
was given the required notice. While the grievor's regular hours of
work were from 1400 to 2200, the bulletin advising of the requirenent
that his position work on Decenber 25 stated "Call at 1500 for No.
11". This was because the necessity of work on the holiday was
created by the requirenent of a Second Operator in connection with
the ordering of the crew and the copying and delivering of train
orders in connection with that train, scheduled to arrive at 1815.
The crew would be called at 1515, in order to be on duty at 1715.

The grievor was aware of the requirenent that he work on Decenber 25
On Decenber 22, he asked another Operator to cover his duties for

him but the other Operator was unable to do so. Nevertheless before
| eaving for his days off (the grievor lives in Yarnouth, and returned
there), he left a note for the other operator, asking himto cover
his shift.

On Decenber 25, the Chief Dispatcher |earned of the grievor's
unsuccessful request to the other operator, and | earned as well that
the grievor had gone to Yarmouth. He concluded that alternate
arrangenents were necessary in order not to delay Train No. 11, and
eventual |y arranged for an off-duty Dispatcher to cover the work (at
Di spatcher's penalty overtime rates). The Di spatcher performed the
necessary work in connection with Train No. 11, which was on time.

In fact the grievor, realizing that he had been unable to arrange to
have his shift covered, made efforts to get to work. |t would appear
to have been his plan to fly from Yarnouth to St. John (via Halifax)
on a flight scheduled to depart Yarmouth at 1230 on Decenber 25, and
to arrive St. John Airport at 1530. |If this plan had worked, the
gri evor woul d neverthel ess have been late, not sinply in terms of
reporting time, but late as well in ternms of the inportant work for
whi ch he was call ed



The flight, however, was cancelled. The grievor tel ephoned one of
the Chief Dispatchers at his hone (it would have been preferable t
call the other Chief Dispatcher, who was on duty), and the Chi ef

Di spatcher indicated he would try to find soneone to cover the
position. The grievor then drove to Digby (sone hundred kil oneters
from Yarnouth), and took the 1530 ferry to St. John, arriving there
at 1815. The weather was very bad, and the grievor could not get to
the station until 1915, by which tinme Train No. 11 had left, and the
i mportant work of his position for that day had been done.

Al t hough the Conpany has no record of the grievor's attendance at
work on that shift, | amsatisfied fromthe material before me that
he did in fact arrive at work, and performed various duties. He was
t here, however, for less than half of his shift, and not there at al
to performthe inportant duties for which he had been called.

In my view, this was not substantial conpliance with the requirenents

of Article 14.04.02. The grievor was not "available for duty": even
had his original plan, to fly to St. John, been successful, he would
still have been late for the performance of the inportant work. It

may be that Train No. 11 is often late, but the grievor was not
entitled to rely on that as an excuse for his own | ateness.

Accordingly, it must be concluded that the grievor did not neet the
qualification for holiday pay set out in the Collective Agreement and
the grievance nust therefore be disnissed.

J. F. W WEATHERILL,
ARBI TRATOR



