CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 900

Heard at Montreal, Tuesday, January 12th, 1982
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
PACI FI C REG ON

and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The assessment of 20 demerit marks to the record of Conductor D. A.
Ber arducci, Revelstoke, B.C., for his responsibility in delaying
Train Extra 5829 East on January 6, 1981, to take a neal, and his

di smissal for refusing to conply with instructions froma Conpany

O ficer to proceed with Train Extra 5829 East from Gol den on January
6, 1981.

JO NT STATEMENT OF | SSUE

1. An investigation was held at Revel stoke, B.C., on January
9, 1981, concerning the delay to Extra 5829 East account Conductor

D. A Berarducci eating at Golden, B.C., January 6, 1981

Fol | owi ng the investigation, Conductor D. A Berarducci was issued
Form 104 dated January 13, 1981, reading as foll ows:

"Pl ease be infornmed that your record has been
debited with twenty (20) denerit marks for your
responsibility in delaying your train Extra
5829 East on January 6, 1981, to take neal in
vi ol ati on of the Menorandum of Under st andi ng,
dated Septenber 13, 1980, and Superintendent's
Bulletin No. 613 of July 30, 1980."

The Uni on appeal ed the discipline assessed Conductor D. A. Berarducc
requesting the renoval of the 20 denerit marks on the grounds the
Conpany did not establish Conductor Berarducci's responsibility in
respect to the charges against him The Union further contends the
Conpany violated Article 23, Clause (g) and Article 32, C auses (d)
and (e) of the Collective Agreenent.

2. An investigation was held at Revel stoke, B.C., comencing
on January 9, 1981, and concluded on January 12, 1981, concerning
Conductor D. A Berarducci's refusal to follow instructions to
proceed with his train from Golden to Field on January 6, 1981

Foll owi ng the investigation, Conductor D. A Berarducci was issued
Form 104 dated January 13, 1981, reading as foll ows:

"Pl ease be infornmed that you have been DI SM SSED
for refusing to conply with instruction from
Conmpany Officer to proceed with your train



Extra 5829 East, from Golden, B.C., on January
6, 1981."

The Uni on appeal ed the di sm ssal of Conductor Berarducci and
requested his reinstatenent into service with paynment for all tine

| ost on the grounds the Conmpany did not establish his responsibility
in respect to the charges agai nst himand that dism ssal was too
severe a penalty in this instance. The Union further contends the
Conpany violated Article 9, Clause (4), and Article 32, C auses (d)
and (e) of the Collective Agreenent.

The Conpany declined both appeals on the basis that the

i nvestigations were properly conducted and that the discipline
assessed was proper and justified based upon the evidence produced at
the investigations.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) PHILIP P. BURKE (SGD.) L. A HILL
GENERAL CHAI RVAN GENERAL MANAGER,

OPERATI ON & MAI NTENANCE
There appeared on behal f of the Conpany:

L. J. Masur - Supervisor, Labour Relations, CP Rail
Vancouver

J. T. Sparrow - Manager, Labour Relations, CP Rail, Montrea

P. E. Tinpson - Labour Relations Oficer, CP Rail, Mntrea

F. R Shreenan - Assistant Supervisor, CP Rail, Vancouver

And on behal f of the Enpl oyee:

Philip P. Burke - General Chairman, UTU, Calgary
J. H MLeod - Vice General Chairman, UTU
Jack Mason - Secretary, General Committee, UTU

AWARD OF THE ARBI TRATOR

There are two heads of discipline, involving distinct offences,

al t hough they occurred on the sane day and in quick succession Wile
the offences are separate ones, there is a relationship between them
in that it would appear that in each case the grievor was notivated
by a particular (and, | think, incorrect) interpretation of the

Col I ective Agreenent.

Wth respect to each matter, it may be noted at the outset that |
find no violation of Article 32, which deals with the investigation
procedure. The grievor was not required to assune responsibility:
the questions put to himwould allow an assessnment of the whole
matter. And, in ny view, he was not held out of service
unnecessarily.

The grievor did in fact delay his train on January 6, 1981, in order
to have a neal. Article 23 (g) contenplates that neals will be taken
en route. Where a train is del ayed because of trainmen taking tinme



to eat, such time is deducted in calculating overtinme or arbitraries
O course enpl oyees nust eat, and fromtinme to tine exceptiona
circunstances may arise in which it would be necessary to delay a

train in order to eat. In the instant case there was opportunity for
the grievor to eat fromtime to tinme during his trip, and it has not
been shown that a delay was necessary. It was wong for the grievor

to delay the train as he did, and he was subject to discipline
t heref or.

This case, in this respect, appears quite simlar to Case No. 865.
There, the grievor was assessed ten denerits in respect of each of
four occasions on which he delayed his train to eat. The penalty
i nposed there was distinguished fromthat inposed in Cases 862 and
863, where the grievors had been leaders in an illegal strike or
series of strikes, and where the assessnent of twenty denerits for
each instance of inproper delay was upheld. The sane distinction
shoul d apply in the instant case, as it does not appear that the
grievor was a |l eader of this illegal activity. He had no
disciplinary record at the time. In ny view, the penalty inmposed
under this first head should have been one of ten denerits.

As to the second ground of discipline, it is clear that the grievor
did, quite consciously, refuse to follow the clear instructions of
the Chi ef Dispatcher, nanely to take his train on from Golden to
Field. The grievor had been ordered at 2230 to work as Conductor on
Train Extra 5829 East, Revelstoke to Field. He was operating with a
reduced crew. He departed Revel stoke at 0025 on January 6, arriving
at Gol den at 0420. He set out a block of cars, and then took an hour
and five mnutes for a nmeal. He then lifted a string of cars (there
was a problem w th handbrakes, but that has no effect on the issue
before ne) and was ready to proceed at 0710.

Fromthe material before me, it appears that had the grievor |eft
Gol den at that time, he would probably have arrived at Field, on that
particul ar occasion at approxi mtely 0825, for a total on-duty tine
of just under ten hours. The grievor, however, did not believe that
he could reach Field within that time. He believed, too, that his
was a "ten-hour crew', by virtue of Article 9 (4) of the Collective
Agreenment. That Article is as foll ows:
"(4) Reduced crews who are required to switch

en route between the initial termna

and the objective termnal of the trip

wi |l have the right to book rest after

10 hours on duty. Every effort will be

made to have such reduced crews reach

the objective ternminal within the 10 hours

whi ch coul d require the discontinuance of

swi tching en route.”

The grievor's was a reduced crew. The natter of whether or not it
performed "switching" is one which need not be determned in any
definitive way for the purposes of this case. In Bulletin No. 620,
dat ed August 21, 1980, the Conpany defined switching en route for the
purposes of this Article in such a way as to exclude making "a

strai ght set off or pick up of cars". Here, the grievor nmade "a
straight set off" of a block of cars. He also made "a straight pick
up" of another block of cars. The "or" in the Conpany's definition



is not disjunctive but is alternative, and does not require the
conclusion that there may not be both a straight set off and a
separate straight pick up without "sw tching" taking place. Thus, it
woul d be ny view that, on the definition referred to for the purposes
of this case, the grievor did not "switch", and so his crew was not a
“ten-hour crew'

Even if the grievor's interpretation of the Collective Agreenent were
correct, however, it was still his duty to proceed to Field. The

i kelihood was, in this case at |east, that he would have arrived
there before having been on duty ten hours. Article 9 (4) provides,
not that an objective termnal nust be reached within the ten hours,
but that "every effort will be made" to achieve that. The Conpany
was making those efforts, but the grievor seens to have been

determ ned to obstruct them

In any event, even if the grievor's views were entirely correct
(although in fact he was quite msguided), it was his duty to follow
the instructions he was given. That principle has been established
in innunmerabl e cases. None of the circunstances exi sted which m ght
have justified refusal of a direct order

The grievor was, therefore, subject to discipline on this second
ground. While the grievor had comritted an offence shortly before
(in delaying his train for a neal), he had a clear discipline record.
In my view, the decision to discharge the grievor in respect of this
one m sgui ded refusal to follow instructions went beyond the range of
reasonabl e di sciplinary responses to the situation. This was a first
of fence of this nature, and there appears to have been no reason to
consi der that the assessnent of substantial discipline would be
ineffective. In ny view, the assessnment of thirty denerits would
have been justified.

For the foregoing reasons, the grievance is allowed in part. It is
my award that the discharge of the grievor be set aside, and that he
be reinstated in enploynent forthwith without |oss of seniority or

ot her benefits, and with conpensation for |oss of earnings for the
period fromand after January 13, 1981. The grievor's disciplinary
record should show a total of forty denerits, assessed as of the date
of his actual reinstatenment.

J. F. W WEATHERILL,
ARBI TRATOR



