CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 901
Heard at Montreal Tuesday, January 12th, 1982
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE:
M. G Craib was assessed a total of eighty (80) denerit nmarks on
Oct ober 20th, 1980, which lead to his dism ssal

JO NT STATEMENT OF | SSUE
On Cctober 20th, 1980, M. G Craib was assessed the foll ow ng
denerit marks:

1) Twenty (20) denerit marks for "di sobeying
an instruction and | eaving the Conpany
property w thout perm ssion, Thunder Bay,
Oct ober 4, 1980."

2) Ten (10) denmerit marks for "failure to conply
Wi th Supervisor's instructions, Thunder Bay,
Oct ober 4, 1980."

3) Thirty (30) denerit marks for "use of obscene
| anguage directed at a Supervisor within the
hearing of a fell ow enpl oyee; insubordination
Thunder Bay, October 4, 1980."

4) Twenty (20) denerit marks for "failure to attend
a schedul ed investigation or provide a satisfactory
expl anation for such failure, Thunder Bay, October
7, 1980."

5) "Dismissed for accumrul ati on of denerits."
The Union's contention is that the penalty assessed M. G Craib is
much too severe and requested that M. Craib be reinstated and his
dermerit marks be reduced to thirty (30) fromeighty (80) and
conpensated for wages | ost.

The Conpany have declined the request.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) PAUL ROU LLARD (SGD.) R J. SHEPP
FOR R. VELCH General Manager,

System General Chairman Operation and Mai nt enance.



There appeared on behal f of the Conpany:

J. A Sanpson - Supervisor, Labour Relations, CP Rail
W nni peg
D. Cardi - Labour Relations Oficer, CP Rail, NMontrea

And on behal f of the Enpl oyee:

R. Wel ch - General Chairman, BRAC, Vancouver
W T. Swain - General Chairman, BRAC, Mbntrea

AWARD OF THE ARBI TRATOR

The grievor was hired by the Conpany in August, 1974. At the tinme of
hi s di scharge he was working as a Perishable | nspector

The first of the matters in issue arose in the afternoon of Saturday,
Oct ober 4, 1980, when the grievor did not return to his desk after
being directed to do so by his Supervisor. The Supervisor, it would
seem was annoyed with the grievor for having interrupted his
conversation with another enployee, to advise the other enpl oyee that
there was a tel ephone call for him It also appears, fromthe

mat eri al before nme, that the grievor became annoyed at the

Supervi sor's annoyance and followed the two nmen to another office,
where he repeated his nmessage, such as it was. The Supervisor told
the grievor to return to his desk. It was only "eventually" that he
did so.

Of course the grievor ought to have returned to his desk, but | do
not consider that it is a matter of great inportance that he did not
do so with the desired pronptness. Failure to conform"on the
doubl e" should not |ead to any substantial discipline. While the
grievor (whatever m ght be the case with the Supervisor), mght be
criticized for petulance, this was not a matter over which nore than
five demerits (if any) could properly be assessed.

The second and third matters are, | think, really one incident. It
may be borne in mind that they occurred on the sane day as the first.
The grievor left the prem ses, briefly, to buy his lunch, as it had
been his habit to do. That very day, he had been told, apparently
for the first tine (although the matter of taking too |long for |unch
had been raised before), that he was not to | eave the prenises for
unch without permission. It would seemthat the grievor had not
brought lunch with him

The Conpany's position with respect to the |lunch period seens
reasonable, it being a matter of a twenty-m nute paid |lunch, for
enpl oyees engaged in continuous operations. There had been
conplaints as to | ack of service, and the Conpany was entitled to
tighten-up its rules. The grievor was wwong to | eave wi thout

perm ssion although since the enforcenment of the rule was new, the
response to a first offence, in all of the circunstances, need not
have been drastic.



Havi ng been called back to work, the grievor w?s annoyed, as he felt
he was within his rights. Wen advised that he was then being sent
home, he becane nore annoyed, and did i ndeed address foul and abusive
| anguage toward the Supervisor, in the presence of other enpl oyees.
While it may be that the grievor's annoyance was to a degree
under st andabl e (al though he was hinself in the wong), there was no
excuse for that sort of reaction, and of course the grievor would be
subject to discipline for it. In my view, however, the inproper
reaction to criticismis really to be considered - for the purposes
of discipline - as form ng part of the whole incident out of which
the criticismarose. The grievor's conduct was wong, and, taken as
a whole, nerited severe discipline, but the assessment of a total of
fifty denerits was, in the circunstances, excessive. [In ny view,
thirty denmerits would be the nbost that would properly be assessed in
respect of the whole matter.

The final matter involves the grievor's failure to attend at the

i nvestigation scheduled in respect of the above matters. The grievor
sinmply refused the first notice, saying it "conflicted with his
schedul e" and apparently ignored a second notice. He did not attend
t he schedul ed hearing, and has never given any explanation at all

In the circunstances of this case at least, | think that this was

i mproper conduct for which discipline could be inposed. In ny view,
however, the assessnent of twenty denerits was excessive. A penalty
of ten denerits would, | think have been appropriate.

For all of the foregoing reasons, it is ny conclusion that there was
not just cause for the discharge of the grievor. It is my award that
the total denerits assessed against his record be reduced to
forty-five, and that the grievor be reinstated in enpl oynent
forthwith, without |oss of seniority or other benefits. He shall be
entitled to conpensation for |oss of earnings for the period from and
after October 20, 1980, and his disciplinary record shall be
effective as of the date of his actual reinstatenent.

J. F. W WEATHERI LL,
ARBI TRATOR



