CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 905
Heard at Montreal, Tuesday, February 9, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and

UNI TED TRANSPORTATI ON UNI ON

(PRAI RI E & MOUNTAI N REGQ ON)
Dl SPUTE:
Appeal of the discipline assessed Yardman K. P. Schaar of Ednonton,
Al berta for fraudul ently booking sick on June 10, 1981, when called
to fill position of Yard Hel per

JO NT STATEMENT OF | SSUE:

On June 10, 1981, Yardman K. P. Schaar, who was assigned to the
Yardnen's Spareboard at Ednonton, was called as a Yard Hel per for the
1500 East Tower #1 Assignnent in Calder Yard. Yardman Schaar booked
sick on call.

Fol | owi ng an investigation of the incident, Yardman Schaar's record
was assessed with 20 denerit marks for fraudulently booking sick on
June 10, 1981, when called to fill position of Yard Hel per

The Uni on appeal ed the discipline assessed on the basis that it was
unwar r ant ed.

The Conpany declined the appeal

FOR THE EMPLOYEE: FOR THE COMVPANY:
(SGD.) L. H MANCHESTER (SGD.) G E. MORGAN
GENERAL CHAI RVAN DI RECTOR LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. A Fellows - Manager, Labour Rel ations, Montrea

P. L. Ross - Coordinator Transportation - Specia
Projects, Montrea

K. L. Burton - Labour Rel ations Assistant, Mntrea

And on behal f of the Enpl oyee:

L. H Manchester - General Chairman, UTU, W nni peg
R T. OBrien - Vice-President, Otawa
R J. Proulx - General Chairnman, Montrea

AWARD OF THE ARBI TRATOR



The grievor is a highly-qualified enpl oyee, capable of filling many
positions, and entitled, whether on a first-in first-out basis, or on
a basis of seniority, to be called for different classes of work

On the occasion in question the grievor was called at 1300 for a 1500
yard assignment, as a Yard Hel per. He booked sick on the call. It
is clear that the grievor was not sick (he effectively admts as nuch
in his statenent), as he called back at 1305 to book OK for duty and
request a position for another shift. |t would appear that by this
manoeuvre the grievor may have obtained a better job for hinself, and
in so doing shuffled off a | ess desirable one to sone ot her enpl oyee.
Such conduct is clearly wong froma nunber of points of view, and it
i's not condoned by the union. Regardless of one's other
qualifications and hopes for better work, when one is on the
spareboard for yard work, one nust take what is offered, along with
all others.

Clearly, the grievor was subject to discipline in this case. In Case
No. 296 a penalty of 35 denmerits was upheld, although it should be
said that the extent of the penalty appears not to have been in
issue. A penalty of 20 denerits mght well be proper, but I nmake no
finding on that, since even a penalty of 10 denmerits woul d have

subj ected the grievor to dismssal. The grievor contends that he was
making a "test" of the Conpany's practice in such cases, but it nust
be said that it was extrenely fool hardy of an enployee with 50
denerits to engage in that sort of experinment.

The only serious argunment in the grievor's favour is that the rules
in respect of accepting calls, or booking sick and then re-booking in
order to accept better work have been unevenly and unfairly applied,
and that the grievor has been inproperly discrimnated against in
this respect. The Conpany's position is that this is irrelevant: it
is not. Such considerations do not go to whether or not an offence
was conmitted, but they are very pertinent to the matter of the
penalty inposed. |In this case, a nunber of incidents in which other
enpl oyees are alleged to have pulled the sane trick as the grievor
with inpunity. To single out the grievor for a severe penalty is
unfair. The incidents referred to were not refuted by the Conpany.

Were it not for the matter of the discrimnatory application of

discipline, | would dismiss this grievance. In view of what appears
to be the uneven and discrimnatory application of this power,
however, | find that while there was certainly cause for discipline,

the penalty should be reduced to one of 5 denerits. This results in
the reinstatenme of the grievor in enploynment. Having regard to al

of the circunmstances, however, | do not consider that any award of
conpensati on should be made. The grievor should be reinstated in
enpl oynment forthwi th, w thout | oss of seniority.

J. F. W WEATHERI LL,
ARBI TRATOR



