CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 909
Heard at Montreal, Tuesday, February 9, 1982
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
ATLANTI C REG ON

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:
1) Reinstatenent with full conpensation of M. L. Mles, disnissed
from service on Cctober 9, 1980.

2) Renoval of 25 denerits assessed M. L. MIles on October 9, 1980.

JO NT STATEMENT OF | SSUE:

1) M. L. Mles was dism ssed on October 9, 1980, for
unbecon ng behaviour in a boarding car at Hull during the eveni ng of
Sept enber 18 and norni ng of Septenmber 19, 1980, detrinental to the
Conpany's interest.

2) M. L. Mles' record was debited with 25 denerit marks
on Cctober 9, 1980, for his failure to report to a schedul ed
i nvestigation on Septenfer 26, 1980, at Park Avenue at 1000 hours.

3) The Uni on contends that the Conpany had no grounds upon
which to dismiss M. MIles for unbecom ng behavi our on Septenber 18
and 19, 1980. The Union further contends that the 25 denerit narks
assessed to M. Mles on October 9 for not appearing at a schedul ed
hearing on Septenber 26, 1980, was not justified.

4) The Conpany contends that M. Mles' dism ssal and the
denerits debited against his record were both for just cause.

5) The Conpany has declined the Union's request to
reinstate M. Mles and to renpve the denerits fromhis record.
FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) H J. THI ESSEN (SGD.) J. B. CHABOT
SYSTEM FEDERATI ON GENERAL CHAI RVAN GENERAL MANAGER,

OPERATI ON AND MAI NTENANCE
There appeared on behal f of the Conpany:
. J. \Waddel | - Labour Relations Oficer, Mntreal

B. A Demers - Supervisor Labour Rel ations, Montreal
H. Fuks - Divisional Engineer, Sherbrooke



And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, Otawa
L. Di Massi no - General Chairman, Mntrea

AWARD OF THE ARBI TRATOR

There is no doubt that on the evening of Septenber 18 and the norning
of Septenmber 19, 1980, the grievor's behavi our was indeed
"unbecom ng" and "detrinmental to the Conpany's interest".

At the material tinmes the grievor was working as a Machi ne Operator
I, surfacing track on the Waltham Subdivision, in the vicinity of
Hull. On Septenber 18, at 1600, he brought his nmachine to the Hul
Yard for servicing, which was to be conpleted at 1900. The grievor
was acconmodated in a Conpany boardi ng car which he shared with
anot her enpl oyee, a nenber of the sanme work gang. The grievor's
hours were 0700 to 1700, and he was to report to duty on Septenber
19, at 0700.

On the evening of Septenber 18, at about 2000, the grievor was
observed by a fell ow enpl oyee to prepare, and then to snoke a cigaret
which was not a nornmal one. It was admittedly a "joint" and while
the grievor says he "found" it in the boarding car, the only serious
conclusi is that he found it anong his own effects. The grievor, |
find, brought narcotics onto Conpany prem ses and used narcotics on
Conmpany prenmi ses. This was an offence, although it was not as
serious an offence as if it had occurred while the grievor was on
duty. 1In Case No. 817 while the discharge of an enpl oyee who snoked
a slight amount of marijuana while on duty was set aside, a very

| engt hy suspension was substituted. |In the instant case a | esser
penalty woul d be appropriate.

Subsequently, the grievor |eft the boarding car and went fo a wal k.
He had a beer in a bar - there was certainly nothing wong in that -
and then went to a disco bar where he had "a few drinks". Up to a
poi nt, there would be nothing wong with that either, but it would
appear that the grievor went too far, for as events proved, he
rendered hinself incapable of reporting for work - and he held one
of the key jobs in the gang - the next norning. Rendering hinself
unavail abl e for service was wong, and woul d subject the enpl oyee to
di sci pli ne.

At the bar, the grievor met a worman, and in his intoxicated condition
returned with her to the boarding car. It is inportant to note that
he did not have an individual room but shared the car with a fell ow
enpl oyee. He took the wonman to bed, where the couple were found by
the other enployee - who seens not to have appreciated this violation
of his privacy - in the norning, when it was tine to get up and go to
wor K.

While the Conpany is not the custodian of the norals of its

enpl oyees, and while it has only a strictly limted interest in their
of f-duty behaviour, it is quite properly concerned to control what
happen on its own prenises, matters which may affect the proper



operation of its business, the safety of its enployees and of the

public, and the proper interests of other enployees. It was wong
for the grievor to bring the woman onto Conpany premi ses, into a
railway yard. It was wong as well for himto bring her, wthout

perm ssion, into the boarding car which was shared with the other

enpl oyee. While it may be that enployees' wives or girl friends have
acconpani ed themin boarding cars, nothing shows that the

circunmst ances there were of the same nature as those in this case, or
that such visits were unauthorized. Again, the grievor was properly

subject to discipline in this case.

The grievor was awakened by the Roadmaster at 0930. The grievor
asked for, and was of course accorded, tine to get up and get

dressed. The Roadmaster told himto report to his office, and left a
note advi sing that he was being held out of service. It was then
necessary for himto pack his belongings. Late as he was, the
grievor woul d be subject to sone discipline on that account.

The grievor packed his bags, the woman remaining with himas he did

so. In the course of this, the grievor slamed a door of the
boardi ng car, shattering the glass of the window VWhile this m ght
be attributable to bad tenper on the grievor's part, | do not regard

it as a deliberate act of vandalism and would not consider that any
di sci pline shoul d be assessed on that account. Subsequently, the
grievor and the woman were escorted off the prem ses. All of the
foregoi ng constitutes "unbecom ng behavi our" and woul d subject the
grievor to severe discipline. Rather than consider each of the

i ncidents of inproper conduct separately, it would, | think, be
proper to regard the whole matter as a night out in which there were
many di versi ons, which one may regard as nore or |ess disgraceful
They did have a direct effect on the Conpany and on a fellow

enpl oyee, and the Conpany was certainly entitled to inpose
discipline. It would be ny view, having in mnd that the grievor,
whil e of short seniority, was a good enployee with a clear record,
that dism ssal was too severe a penalty for that day's misconduct. A
substantial penalty could, of course, be inposed, and it would be ny
vi ew (according m ni mum denerit for the various incidents and
rounding the total down since it was really all one set of events)
that the assessment of 50 demerits would have been justified.
Fol l owi ng these events, an investigation was scheduled at a tine
convenient to the grievor. The matter involved sonme inconvenience to
the Conpany and the grievor gave assurances that he would be there.
He was not, and advised the Conpany thereof only at the |ast mnute.
Hi s explanation for this is, in ny view, quite unsatisfactory,
reveal i ng that he had not made adequate preparations to attend, and
then had made quite inadequate efforts to advise the Conmpany to that
effect. Later, he was one and one-half hours late for the

i nvestigation which was ultimtely held. For these failings too the
grievor was subject to discipline. Wether or not 25 denerits may
have been excessive, | have no doubt that at |east 10 denerits woul d
have been justified, having regard to all of the circunstances.

In the result, then, the grievor nust be taken to have accurnul ated at
| east 60 denerits in any event. He was, therefore, subject to
di scharge, and the grievance nust accordi ngly be dism ssed.



J. F. W WEATHERI LL,
ARBI TRATOR.



