CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 911
Heard at Montreal, Wednesday, February 10, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
BROTHERHOOD OF RAI LWAY AND Al RLI NE CLERKS

EX PARTE

DI SPUTE:

This concerns discipline assessed M. G J. Burke, Rate Clerk, St.
John's, Newfoundl and.

BROTHERHOOD STATEMENT OF | SSUE:

M. G J. Burke was given denerit marks and period of suspension as
di sci pline for being absent from work.

It is the Unions contention that the discipline assessed is excessive
and M. Burke was disciplined tw ce.

The Conpany declined to reduce the discipline.

FOR THE BROTHERHOOD:

(SGD.) M J. WALSH
GENERAL CHAI RVAN

There appeared on behalf of the Conpany:
W R. Brisbourne, Manager, Labour Relations, CNR, Montreal
W A MLeish - System Labour Relations Oficer, CNR, Montreal

B. Everard - Enpl oyee Relations Officer, TerraTransport,
St. John's, Nfld.

And on behal f of the Brotherhood:

M J. Wl sh - General Chairman, BRAC, St. John's, Nfld.
Wayne Greenland - Local Chairman, BRAC, St. John's, Newfoundl and
Harry Stryde - Local Chairman, BRAC, Lew sport, Newfoundl and

AWARD OF THE ARBI TRATOR

The grievor was in fact absent from work without authorization from
February 16 until February 23. There is no doubt that he was subject



to discipline on that account. |In the light of the grievor's record
of attendance, a substantial penalty - and | consider 20 denerits to
be substantial - was appropriate. There was, | find, just cause for
the inposition of that penalty.

The investigation of the grievor's m sconduct was held on March 2,
1981, havi ng been del ayed one week at the request of the grievor. A
deci sion as to discipline, however, was not nmade until March 23, when
the 20 denerits were assessed. At the sane tinme, a penalty of "tine
out o service to count as suspension" was al so assessed. This is,
again, a substantial penalty, and would involve a considerable
financial |oss.

In my view, there are two questions to be answered with respect to
the discipline inposed in this case. First, was the total penalty of
denerits plus suspension (it should be described as a "conpl ex"
rather than a "double" penalty), justified? Second (and this is a
quite distinct matter), was the suspension proper in the |ight of
Article 8.2 of the Collective Agreement?

As to the first question, while | have indicated that 20 denerits was
appropriate, it is nmy view that a penalty of 20 denerits plus a
3-week suspension was, in total, an excessive one. On this ground

al one, | would set aside the suspension portion of the penalty.

As to the second question, while the matter was not argued, the
provi sions of Article 8.2 appear to be clear. An enployee is not to
be held out of service pending the rendering of a decision, except in

the case of a disnmissible offence. 1In this case the grievor was held
out of service following his investigation and pending the rendering
of a decision. At the time his record stood at 10 denerits. | do
not think that this could be considered a case of a "disnissible

of fence". While Article 8.2 does not rule out suspensions as a form
of discipline, it does prohibit the action which was taken in this
particular case. On this ground as well, then, | would rule that

hol di ng the grievor out of service, and counting such tinme as
suspensi on, was not justified.

For the foregoing reasons it is ny award that the penalty assessed
agai nst the grievor be 20 denerits, that period of suspension be
renoved fromhis record, and that he be conpensated for |oss of
earnings in respect of the period fromMarch 3 to March 23, 1981

J. F. W WEATHERILL,
ARBI TRATOR



