CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 913

Heard at Montreal, Tuesday, March 9, 1982
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
and

UNI TED TRANSPORTATI ON UNI ON
(PRAIRIE & MOUNTAI N REG ONS)

Dl SPUTE:
Alignment of work territories between Canora and Dauphin termnals
with elinmnation of miles equalization

JO NT STATEMENT OF | SSUE

On 16 Cctober 1981, the Conpany served notice pursuant to Article 139
of Agreenment 4.3 of its intention to divide the work between Canora
and Dauphin termnals as follows:

1. Al work on the Togo Subdivision would be
handl ed by train crews honme-termninall ed
at Dauphi n.

2. Al work on the Preeceville Subdivision now
di vi ded between the Canora and Dauphin
term nals woul d be handled by train crews
home-term nal |l ed at Canora.

The Conpany al so indicated that coincidentally the follow ng
provi sion of a Novenber 18, 1974, Menorandum of Agreenent was to be
el i mi nat ed:

"Al'l freight traffic handl ed between Dauphin
and Canora (Togo Subdivision) will be handl ed
by conductors and trai nmen honme-term nall ed
at Dauphin and Canora on an equal m | eage
basis with no added cost to the Conpany."

The Conpany, in its notice, cited added costs and nunerous problens
with this equalization of mles as reasons for initiating this
change. The Conpany has offered nmeasures to recogni ze the | oss of
work to Canora enpl oyees but these neasures have been rejected by the
Union in that equalization of mles is being discontinued.
Consequently the parties have been unable to reach agreenent pursuant
to Article 139.1(c) of Agreement 4.3 and wish to proceed directly to
arbitration, bypassing the Board of Review provided for in Article
139. 1(c).

FOR THE EMPLOYEES: FOR THE COMPANY

(SGD.) L. H. MANCHESTER (SGD.) G MORGAN
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS



There appeared on behal f of the Conpany:

R J. Webe - Regi onal Labour Relations Oficer,
W nni peg

J. A Caneron - Manager Labour Rel ations, Mntrea

M E. Proul x - Agreenents Assistant, W nnipeg

K. Brownridge - Trai nnaster, Canora

And on behal f of the Enpl oyees:

L. H Manchester - General Chairman, UTU, W nni peg

R T. OBrien - Vice President, UTU, Otawa

G Garlinski - Local Chairman, UTU, Dauphin

D. Hilton - Local Chairman, UTU, Canora, Sask.

AWARD OF THE ARBI TRATOR

Article 139 of the Collective Agreement deals with "material changes
in working condition", and Article 139.1 calls for notice of such
changes, and for agreenent, or a decision, on nmeasures to mnimze
the adverse effects of such changes, prior to their inplenentation

It would appear to be acknow edged that the division of work referred
toin the Joint Statenent, nanely (1), that crews home- termninalled
at Dauphin handle all work on the Togo Subdivision, and (2), that
crews home-termnalled at Canora handle all work on the Preeceville
Subdi vi si on, would constitute "material changes” in working
conditions. Notice of such changes was given, negotiations did not
result in agreenent, and a decision is now sought, as contenpl ated by
Article 139.

As a general matter, the work assignnents above referred to would be
assignments which it would be open to the enployer to make. Since
they involve material changes in working conditions, there would have
to be agreenment (or a decision) on neasures to nmininmze their adverse
effects on enpl oyees, but that would not affect the enployer's right
to make the changes thenselves. The enployer would not be required
to justify the changes: the only issue for arbitration would be that
of the propriety or sufficiency of the nmeasures to reduce adverse

ef fect on enployees affected. |In the instant case, the Conpany nade
a proposal relating to paynent oi' relocation expenses for a) certain
enpl oyees at Kansack, relocated to Dauphin and b), certain enployees
at Dauphin who might be laid off as a result of the transfers in a).
These proposals, in thenmselves, would appear to be reasonabl e and

i ndeed are not really put in question

The Union's position, in essence, is that it was not really open to
the enpl oyer to nake the changes in question because of the
commitnents it made in a Menorandum of Agreement dated Novenber 18,
1974 That agreenent dealt (anopng other things), with the handling
of freight traffic between Dauphin and Canora, which is traffic on
t he Togo Subdi vi sion.

The Menorandum of Novenber 18, 1974, was anmended in certain respects
by a further Menorandum dated April 22, 1976. That amendnent



provi ded for certain benefits for enpl oyees naking one of the

el ections there provided for. The benefits of that anmended agreenent
have, presumably, been obtained by the enpl oyees concerned. The
anmendnment did not affect the validity of the second paragraph of
Section 3 (b) of the Menorandum of Novenber 18, 1974, which provided
that all freight traffic handl ed between Dauphin and ?anora on the
Togo Subdi vi si on woul d be handl ed by crews honme-terminalled at
Dauphi n and Canora "on an equal m|eage basis, with no added cost to
t he Conpany".

It would appear that the "equal nileage" division of work between
Dauphi n and Canora crews has in fact involved "added cost” to the
Conpany. The issue before nme, however, is not one of the application
of Section 3 (b) of the 1974 Menorandum but rather, one of the right
of the Conpany to make (after notice and negotiaiion) the changes now
proposed.

In my view, the Menorandum of 1974, as anmended by that of 1976,
constituted an "agreement"”, of the sort contenplated by Article 139
with respect to neasures to mininmze the adverse effects of the

mat eri al changes nade at that tine, and which related to the transfer
of the home term nal of certain enployees from Kansack (which is on
the Togo Subdivision), to Canora. Persons affected by that change
woul d have been entitled to the benefits provided under the 1974
Agreenent, as anmended.

VWhat is involved in the instant case is a further, and different

mat eri al change in working condition, namely a reassignnent of work
on the Togo and Preeceville Subdivisions. To sonme extent, this
reassi gnment is a response by the Conpany to the difficulties it has
had in "equalizing" the work to which Dauphin and Canora crews were
entitled, although there are other reasons as well for the change.
What ever the reasons, there is a material change proposed. The
agreenent of 1974, as anended, was a response to the material change
then proposed it did not prevent the Conpany from | ater naking other
changes, if it was felt that circunstances required them That is
what has occurred.

The change of which notice has now been given woul d appear to have
adverse affects for certain enployees. The parties have attenpted to
negoti ate nmeasures to mnimze these. The Conpany has nade what
appear to be reasonabl e proposals in this respect. The Union's
position, however, is that "notw thstanding the added costs that the
Conpany is incurring, the present equalization of mles practices
shoul d continue". That position, it seems, reflects the inability of
t he Canora and Dauphin locals to reconcile what woul d appear to be
the conpeting interests of their nenbers. That is not a matter for
arbitration - at |east not for arbitrati on between the Conpany and
the Union as a whole! In any event, any dispute as to the
application of the 1974 Agreenent is a quite distinct matter from
that before ne, which is one as to the propriety and sufficiency of
measures to mnimze the adverse effects of the change now proposed.
On that issue, which is the only issue before nme, the material before
me, such as it is, supports the position of the Conpany. The
nmeasures proposed are, essentially, two: 1) up to three former
Kansack enpl oyee now worki ng out of Canora would be entitled to
transfer to Dauphin, the Conpany paying their relocation expenses, 2)



any Dauphin employee laid off as a result of transfers contenpl ated
in 1) may relocate to another |ocation on the Prairie Region, the
Conpany paying their relocation expenses. In ny view, these

provi sions are equitable, subject only to this reservation: it my
be (there is nothing before ne in this respect) that sone Canora
enpl oyees other than forner Kansack enpl oyees nmmy be thought to have
a higher right to transfer to Dauphin. Such rights should prevail

al t hough the nunmber of transfers to Dauphin is properly limted to

t hr ee.

Subj ect to the foregoing reservation, it is my award that the
proposed materi al change may be inpl enmented, provided that the
nmeasures proposed by the Conpany to mininmze its adverse effects are
carried out.

J. F. W WEATHERI LL,
ARBI TRATOR



