CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 915
Heard at Montreal, Tuesday, March 9, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
BROTHERHOOD OF MAI NTENANCE
OF WAY EMPLOYEES
DI SPUTE:

Claimby M. M Pelletier for |oss of wages as a result of not being
awar ded the position of a Goup Il Mchine Operator.

JO NT STATEMENT OF | SSUE:
On March 30, 1980, M. Pelletier found that he could not work on his

regul arly assigned position as Machi ne Operator because of a back
ail ment.

M. Pelletier was still off work due to his back ailnent at the tinme
bulletin CO 11-80 was issued on Novenber 4, 1980 advertising for a
Group Il Machine Operator for an approxi mate period of 4 nonths. M.

Pelletier applied for this position on Novenber 8, 1980. The
position was to be effective December 15, 1980.

Prior to being allowed to return to work, M. Pelletier was required
by the Conpany to have a nedical exami nation at its Montreal Cinic.
The Conpany Medi cal Departnment found that M. Pelletier's condition
woul d not permit himto neet the physical demands required of a Group
Il Machi ne Operator.

The Union clains that M. Pelletier was nedically fit and should have
been awarded t he Machi ne Operator position.

The Conpany declined the claim

FOR THE EMPLOYEE: FOR THE COMPANY:
(SGD.) PAUL A. LEGRCS (SGD.) D. C. FRALEIGH
SYSTEM FEDERATI ON GENERAL CHAI RMAN DI RECTOR LABOUR RELATI ONS
There appeared on behalf of the Conpany:
K. J. Knox - Manager Labour Rel ations, CN, Montreal
R. Paquette - Labour Rel ations Assistant, CN, Montreal
T. D. Ferens - System Labour Rel ations Oficer, CN,
Mont r eal
L. C. Laporte - Regi onal Manager Work Equi prrent, CN,
Mont r eal

And on behal f of the Brotherhood:



Paul A. Legros - System Federati on General Chairman, BMWE

Ot awa
R. Gaudr eau - General Chairman, BMAE, Nbntrea
F. L. Stoppler - Vice President, BWE, Otawa

AWARD OF THE ARBI TRATOR

The grievor had the general qualifications and seniority to be
awarded the job in question. The job, in the classification of Goup
Il Machi ne Operator, involved the operation and mai ntenance of a
"Bert Pyke Snow Plow'. This is a substantial piece of npotorized

equi pnent, operating on the track, and capable of being fitted with
various attachments for clearing the track of snow. \While it would
be ny view that the operation of such equi pment woul d be hazardous
for persons suffering from back probl ens, there woul d appear to be no
doubt that the mmintenance of the equi pnent, which certainly involves
bending and lifting woul d invol ve substantial risks.

There is no doubt that the grievor suffers from | ow back problens.

He has been absent from work for prol onged periods on that account.
Hi s own doctor had reconmended |ight duties and the Conpany's doct or
exam ning the grievor for the purpose of determ ning whether or not
he woul d be able to performthe job in question w thout unreasonable
ri sk, concluded that he would not. It was proper to conclude, on
that ground, that the grievor was not physically able to performthe
wor k. There was no suggestion that this conclusion was reached in an
arbitrary way or by reason of any inproper discrimnation

Pour ce qui est des rapports nedicaux, bien que le plaignant ait
presente |le certificat de son nedecin personnel a |'effet qu'il etait
en nesure de rentrer a son travail, il faut se rendre conpte de ce
que ce certificat suivait de tres pres ou autre, ou il etait specifie
gqu'il s'agissait de travail leger. O, |le poste en question n'est
pas un de travail leger. L'examen nedical de |la part de |a conpagnie
se basait sur |'evaluation du plaignhant en vue des exigences du poste
en question. Cette evaluation n'etait ni arbitraire ni indunment
discrimnatoire. Eu egard a toutes les elenents de preuve, il faut
en conclure que la decision de |l a conpagnie etait correcte. Le grief
doit donc etre rejete.

TRANSLATI ON OF LAST PARAGRAPH

Wth respect to the nedical reports, although the grievor presented a
certificate fromhis general practitioner stating that he was fit to
return to work, one nust take into consideration the fact that this
certificate closely foll omed another certificate that mentioned
light work. The position in question here does not involve |ight
work. The position in question was based on an eval uation of the
grievor with a viewto the position's requirenents and this

eval uati on was neither arbitrary nor unduly discrimnatory.
Regarding all the evidence, one nust conclude that the

Conpany' s deci sion was correct and the grievance is, therefore,

di sm ssed.



J. F. W WEATHERI LL,
ARBI| TRATOR.



