CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 916
Heard at Montreal, Tuesday, March 9, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and
UNI TED TRANSPORTATI ON UNI ON
Dl SPUTE:
Di smi ssal of Yardman E. L. Harris of London, Ontario.
JO NT STATEMENT OF | SSUE:
Yardman E. L. Harris was di sm ssed account violation of Rule "G' of
the Uni form Code of Operating Rules while enployed as a Switcht ender
on the 1600 shift, COctober 10, 1980, at London, Ontario.
The Union contends that the violation of Rule "G' and subsequent
di smissal is not supportable and has requested that M. Harris be
returned to service with seniority rights and full conpensation for

time |ost.

The Conpany has declined the Union's request.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) G E. MLELLAN (SGD.) G E. MORGAN
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

M Del greco - Regional Labour RElations Oficer, CN, Toronto

R. Birch - Manager Labour Rel ations, CN, Montreal

P. L. Ross - Coordinator Transportation - Special Projects,
CN, Montreal

G A Lucy - Trainmaster, CN, London

C. A Waring - CGeneral Yardmaster, CN, London

And on behal f of the Enpl oyees:

G E. MlLellan - General Chairman - UTU, Toronto

R T. OBrien - Vice-President, UTU Otawa

P. A. Corcoran - Vice General Chairman, UTU, Toronto

J. F. OBrien - Local Chairman, Local 353, UTU, London

AWARD OF THE ARBI TRATOR
Rule "G' of the Uniform Code of Operating Rules is as follows:

"The use of intoxicants or narcotics by



enpl oyees subject to duty, or their
possession or use while on duty, is prohibited."

The grievor, a Switchtender, who had responded to a 1600 call at

London Junction (where traffic was heavy) had, adm ttedly, been

drinking heavily the previous night, and up until 0330 on that day.
The evidence as to his condition when he reported to work conflicts
to some extent. Three of the grievor's fellow enployees stated, in
effect, that there was nothing remarkabl e about his condition. M.
Tayl or, who was in the Switchtender's shanty for a tinme, found the
grievor "appeared to be quite normal and quite capable of carrying

out his duties". M. Canpbell, the Swi tchtender whomthe grievor
relieved, had "very little contact” with him but found that he
"appeared to be normal". M. Dixon, a Signal man, who saw the grievor

briefly on his arrival at work, stated that he "didn't notice
anyt hing out of the ordinary about hin', adding "if you are asking ne

if he was heavily under the influence of alcohol, | would say 'no

It was argued by the Union that the Yardmaster, M. Collins, should
al so be considered as having the view that the grievor was in prope
shape when he reported for work. This is based on M. Collins
statenent, at the investigation held on October 15, 1980, that the
grievor had not been in his office |ong enough on the day in question
"for nme to make such an evaluation". At a later investigation M.
Collins, asked if the grievor appeared to have been drinking, said
"yes, definitely". | agree with the Union that this latter statenent
is not adm ssible. It was given at an investigation about which the
grievor or the Union had no notice, and at which they were not
present. While there is, then, no admi ssible evidence to the effect
that M. Collins considered the grievor to have been drinking, his
earlier statenment nust be taken as neutral on the subject. That he
may not at once have noticedthe grievor's condition does not
establish that there was nothing remarkabl e about it - although it
may suggest that it was not very remarkable! He had, it nay be said,
previously noted that the grievor's speech was slurred, and asked
whet her he was "snapped up".

There is, however, the very detailed evidence of the Genera
Yardmaster, M. Waring, who had anmple opportunity to observe the
grievor, who nade a report on the matter on the day in question, and
who gave evidence at the hearing of this matter. M. Waring had no
doubt at all that the grievor was intoxicated. He gave evidence as
to his eyes, gait and deportment, and as to the snmell of al cohol

The synptons described would only partly be expl ai ned by the
grievor's having been awakened shortly before reporting to work. He
did, it should be said, respond pronptly to a late call - that is,
one which he received |ate, since there had been sone difficulty in
reaching him

There is no admi ssible evidence to the effect that the grievor was
drinking after 0330 on the day in question. At that tine he would
appear to have stood about twelve tinmes out on the spareboard, and
there was no very great |ikelihood of his being called before the

late afternoon It is, | think, a debatable point whether or not he
shoul d properly have been said to have been "subject to duty" at the
time he was drinking. He did, | find, report to work in an unfit

condition - to performwork on which the safety of others obviously



depends.

Thus, while the grievor may not, strictly speaking, have been
"subject to duty" at the tinme when he was drinking heavily, he had at
| east drunk heavily at a time when he knew he would be subject to
duty very soon. |If this was not a violation of Rule "G', it was a
closely- related offence, and a very serious one given the nature of
the grievor's work. |In this respect the case appears to be closely
anal ogous to Case No. 624.

The grievor was also investigated for "failure to properly carry out
i nstructions”, but as he was not disciplined on that ground, no issue
arises in that respect. The ground of discipline was the alleged
violation of Rule "G', an offence involving the use of intoxicants or
drugs. Here, the grievor did use intoxicants as is admtted and was,
as | find, under the influence of intoxicants on reporting for duty.
Quite apart fromthe violation of Rule G which would subject

the grievor to discharge, there was a serious offence which would
subject the grievor to discipline. Since the grievor's record stood
at fifty denerits, and since nore than ten denerits could properly
have been inposed in any event, it is clear that the grievor was

subj ect to discharge

For the foregoing reasons, therefore, the grievance is disn ssed.
J. F. W WEATHERI LL
ARBI TRATOR



