CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 919

Heard at Montreal, Tuesday, March 9, 1982
Concer ni ng

CANADI AN PACI FI C TRANSPORT COWMPANY LI M TED
(VWESTERN DI VI SI ON)

and
BROTHERHOOD OF RAI LWAY, Al RLINE & STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS & STATI ON EMPLOYEES
EX PARTE
DI SPUTE:

Clainms in favour of M. R A Head of eight hours at punitive rate,
al so two hours at punitive rate.

BROTHERHOOD STATEMENT OF | SSUE

M. T. J. Murphy, an unassigned enpl oyee, perforned work for eight
hours on Saturday, Septenber 26, 1981. (0645 - 1458 hrs.)

M. E. Harris, Term nal Operation Supervisor, performed work normally
performed by schedul ed enpl oyees for two hours on Septea?er 26, 1981
(1458 hrs. to 1650 hrs.)

M. Mirphy is enployed by an outside Conpany on a fulltime basis.

Letter of Understanding (page 80 of Collective Agreenent) refers to
Supervi sors perform ng schedul ed work.

The Conpany rejected request of paynent of ten hours at punitive rate
in favour of R A Head.

FOR THE BROTHERHOOD:

(SGD.) R WELCH
SYSTEM GENERAL CHAI RVMPN

There appeared on behal f of the Conpany:

N. W Fosbery - Director Labour Rel ations, CP Transport,
W | | owdal e

And on behal f of the Brotherhood:

R. Wel ch - System General Chairman, BRAC, Vancouver
Dan Her bat uk - Vice General Chairman, BRAC, Montrea

AWARD OF THE ARBI TRATOR

Under the letter of understanding referred to, Supervisors are
advi sed that they are expected to ensure that work is done properly



and efficiently, and that except in an emergency they are not to
carry out any duties normally carried out by nenfPers of the
bar gai ni ng unit.

In the instant case, the material before me shows that, during the
course of a two-hour period on Saturday, Septenber 26, 1981, a
Supervi sor gave instruction in the use of a fork lift to a new

enpl oyee. In the course of this instruction, the Supervisor operated
the fork lift, although he did not do so for the whole period, nor
did he replace the enployee - who had had previ ous experience with
such equi pnent - who remained at work throughout. This degree of

i nstruction and assistance, which has no effect whatever on the
bargaining unit or any enployee's rights, can scarcely be called the
performance of duties normally carried out by menbers of the
bargaining unit, and certainly gives rise to no valid claimby M.
Head, there being no ground for thinking that any work was

sonmehow t aken away from him and which he woul d have had a right to
perform

The second grievance is said to be based on Articles 36 and 11 of the
Col | ective Agreenent. Article 36 deals with "Casual Enployees”, and
provi des that they nmay be enployed in Vancouver Terminal. There
appears to be no provision for their enploynent at Victoria, where
the work in question was perforned. The Union Statenent of |ssue
descri bes M. Mirphy as an "unassi gned enpl oyee", although the thrust
of the argunent is that he was enployed on a casual basis and

t herefore should not have beem enployed at all. It was not nade

cl ear how, even if that were so, it would follow that M. Head,

rat her than anyone el se, should be conpensat ed.

M. Mirphy was hired by the Conpany in July, 1981. It woul d appear
that he has been available for work as needed. He is regarded by the
Conpany as an unassi gned enpl oyee, in that he does not have a

regul arly schedul ed or bulletined assignnent. By Article 36.1,
casual enployees are to be distinguished from unassi gned enpl oyees.
While the ternms are not defined, it would seem appropriate to

consi der M. Mirphy as "unassigned" (he appears to neet the Union's
requi renment of being available for work at nost tinmes) rather than
"casual". The mere fact that M. Mirphy had outside enpl oynent does
not, of itself, have any necessary inplications for his enploynment
with this Conpany, whatever its bases, whether assigned, unassigned
or casual. |If such outside enploynment affected his availability for
work, that could be dealt with as a disciplinary matter.

For the foregoing reasons, both of M. Head' s grievances nust be
di smi ssed.

A recurring matter of dispute between the parties, which arose again
in the instant case, relates to the form of subm ssion of the
grievance to arbitration in this office. Submssion to arbitration
is made, where provided for in the Collective Agreenment, pursuant to
Clause 5 of the Menorandum establishing the Canadi an Railway O fice
of Arbitration. That clause is as foll ows:

"5. A vrequest for arbitration of a dispute shal
be made by filing notice thereof with the Ofice
of Arbitration not later than the eighth day of



the nonth preceding that in which the hearing is

to take place and on the sane date a copy of such
filed notice shall be transmitted to the other

party to the grievance. A request for arbitration
respecting a dispute of the nature set forth in
Section (A) of Clause 4 shall contain or shall be
acconpani ed by a Joint Statenent of Issue. A

request for arbitration of a dispute of the nature
referred to in Section (b) of Clause 4 shall be
acconpani ed by such docunents as are specifically
required to be submitted by the ternms of the

col l ective agreenment which governs the respective

di spute. On the second Tuesday in each nonth, the
Arbitrator shall hear such disputes as have been
filed in his office, in accordance with the procedure
set forth in this Clause 5. No hearing shall be held
in the nonth fromtinme to tine appointed for the

pur poses of vacation for the Arbitrator, nor shall a
hearing be held in any other nonth unless there are
awai ti ng such hearing at |least two requests for
arbitration that were filed by the eighth day of the
precedi ng nonth, except that the hearing of a dispute
shall not be delayed for the latter reason only for
nore than one nonth."

It will be seen that that provision contenplates that in the norma
course, the parties will agree upon a Joint Statenent of I|ssue for
submi ssion to this office. The Menorandum provi des that where no
such Joint Statenent is agreed to, the party seeking arbitration may,
upon 48 hours' notice to the other party, file an "Ex Parte”
statenment with the Office. The effect of this is sinply to nove the

matter on so that it nay be docketed for hearing. It may be noted
that the matter nust still be referred within the applicable tine
[imts.

Heari ngs, of course, are not "Ex Parte" and the failure of the
parties to agree on a Joint Statement does not prevent them from
presenting their cases fully at the hearing. 1In the instant case the
i ssue and certain basic facts are clear and not disputed, and a Joint
Statenment could surely have been produced wi thout substantia
difficulty. The Conpany's policy, it would appear, is sinply not to
answer requests for a Joint Statement, and in any event not to join
inthem This is, in my view, contrary to the procedure contenpl ated
by Cl ause 5 of the Menorandum although there is of course no

requi renent of agreenment in every case, or in any particular case.
Even if the Conpany's systematic refusal be considered as contrary to
t he Menorandum however, | am not asked to nmake any specific finding
at this time, nor to grant any specific relief. There may well be
sone question as to ny jurisdiction to do so. The foregoing coments
are sinply made in response to the representations addressed to ne.

J. F. W WEATHERILL,
ARBI TRATOR



