CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 921

Heard at Montreal, Tuesday, March 9, 1982
Concer ni ng

ALGOVA CENTRAL RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Claimof Yard Helper P. Rivard for time and one-half at Yard rates
for spare yard shift he worked as a Yard Foreman on Septenber 16,
1981.

JO NT STATEMENT OF | SSUE:

Trai nman P. Rivard worked as a Yard Helper in Yard Service. The
nature of the position required Rivard to work five days in each
seven with two rest days. Rivard's regular assignnent was from 2300
hours to 0700 hours Tuesday to Saturday inclusive, with Sunday and
Monday as rest days.

On Wednesday, September 16, 1981, a spare yard crew was required for
1600 hours which crew consists of a Yard Foreman and two (2) Yard
Hel pers.

M. Rivard was called for the position of Yard Foreman which position
he accepted and filled the vacancy and was conpensated at Pro Rata
Rat e of pay.

The Brot herhood contends that the Conpany shoul d have conpensated M.
Rivard at tinme and one-half as he was entitled to be called as Yard
Foreman as per Letter of Understandi ng, Page 154, part two (2) and is
exercising his right as the senior regular assigned yardnan to
qualify first for overtine paynent as per Article 86, first paragraph
of the overtinme provisions.

The Conpany contends that M. Rivard was called for the position of
Yard Foreman and conpensated in accordance with the terns of the
current Collective Agreenent, Article 86, 3rd paragraph and has
decl i ned paynent of punitive rate of pay.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SGD.) GLEN WTTY (SGD.) V. E. HUPKA
GENERAL CHAI RVAN For VI CE PRESI DENT - RAIL

There appeared on behal f of the Conpany:

Victor E. Hupka - Manager, Industrial Relations, ACR -
Sault Ste. Marie



Newell L. MIlIs - Superintendent! Transportation, ACR -
Sault Ste. Marie

And on behal f of the Enpl oyees:

Gen Wtty - General Chairman, UTU, Sault Ste. Marie
J. Sandie - Vice-President, UTU, Sault Ste. Marie

AWARD OF THE ARBI TRATOR
Article 86 of the Collective Agreenent is as foll ows:

"ARTI CLE 86
Overtinme

Yardnmen assigned to regular shifts who
are required to work in excess of eight (8)
consecutive hours, or who are required to
conmence work on second tour of duty within
twenty-four (24) hours of the starting tine of
the preceding shift paid for at pro rata rate,
will be paid for tinme worked in excess of eight
{8) hours' continuous service and for the second
tour of duty at one and one-half (1 1/2) tinmes the
pro rata rate.

Spare Yardmen who are required to work in excess
of eight (8) consecutive hours, or who are required
to commence work on a second tour of duty within a
twenty-four (24) hour period without an interval of
eight (8) hours or nore having intervened between the
conpl etion of work on the previous yard job and the
time required to report for work on a second job, wll
be paid for tinme worked in excess of eight (8) hours
conti nuous service and for the second tour of duty
at one and one-half (1 1/2) tines the pro rata rate.

The foregoing shall not apply when changi ng off
where it is the practice to work alternate days and
ni ghts for certain period, working through two (2)
shifts to change off, where exercising seniority
rights, or in the application of Article 87 (a), rules

(f) and (9).

NOTE: Nothing in this Article shall obligate the
Railway to call a spare Yardman who woul d be entitled
to paynent at overtine rate when there are avail able
Spare Yardmen who could work at pro rata rate.”

The grievor was a yardman assignhed to a regular shift. He was
required to commence work on a second tour of duty within twenty-four
hours of the starting time of his preceding shift paid for at pro
rata rate. It would appear, therefore, that under the first

par agraph of Article 86 the grievor was entitled to be paid for this
second tour of duty at one and one-half tinmes the pro rata rate.



It is the Conpany's position that the grievor was not entitled to
payment at the premiumrate, by virtue of the third paragraph of
Article 86, in that, it is said, the grievor was "exercising
seniority rights".

This question, in ny view, is in substance identical to that dealt
with in Case No. 114. There, it is true, the interval between the
grievor's first and second tours of duty was |ess than eight hours,
which is not the case here. The nmaterial provisions of the

Col | ective Agreenment, however, in that case as in this, calls for a
prem um paynent equally in the "within twenty-four hours"” situation
as in that of "in excess of eight hours' continuous service"

In Case No. 114, the distinction was between cases of work "in
excess of eight continuous hours" and those of "a second tour of duty
within a twenty-four hour period". The substantial issue, however,
is the sane, nanely, whether or not the enployee was "exercising
seniority rights”.

In the instant case the enpl oyee hinmself nade no active clai m of
seniority rights. Rather, the Conpany called himin accordance with
the entitlenment set out in the Menorandum of Agreenent reproduced at
page 154 of the Collective Agreenent. The grievor's seniority was
thus recogni zed, as was proper, but this was not an "exercise of
seniority rights" on the grievor's part, any nore than it had been in
Case No. 114. In my view, what is said in this respect in Case No.
114 applies equally in the instant case.

For the foregoing reasons, the grievance is all owed.

J. F. W WEATHERI LL,
ARBI TRATOR



