CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 926
Heard at Montreal, Tuesday, April 13, 1982
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
UNI TED TRANSPORTATI ON UNI ON
EX PARTE
DI SPUTE:

The di smissal of Conductor H F. Bryk, account accumul ation of
demerit marks, effective March 17, 1980.

EMPLOYEES' STATEMENT OF | SSUE

Foll owi ng an investigation on March 10, 1980, the Conpany effective
March 17, 1980, disnmissed M. Bryk fromthe service of the Conpany
for accurul ation in excess of 60 denerits.

Further on March 24, 1980, the Company assessed M. Bryk thirty (30)
demerit marks, "Failing to protect his assignnent on the Third
Crei ghton Roadswi tcher at 001, March 7, 1980 at Sudbury".

The Brotherhood contends M. Bryk was disnissed on an i nproper
procedure and the discipline of thirty (30) denmerit nmarks was
excessi ve and severe.

The Organi zation further requests that M. Bryk be restored to
Conmpany Service with full Seniority.

FOR THE EMPLOYEE:

(SGD.) B. MARCOLINI
General Chairman, E&A Regi ons.

There appeared on behal f of the Conpany:

L. A darke - Supervisor, Labour Relations, CP Rail
Toronto
B. P. Scott - Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Enpl oyee:

B. Marcol i ni - General Chairman, UTU, Toronto
J. Sandie - Vice-President, UTU, Sault Ste. Marie
| NTERI M AWARD OF THE ARBI TRATOR

The Conpany has raised a prelimnary objection to the arbitrability
of this matter, and the case was heard on that issue only.



The grievor was advised by letter dated March 17, 1980, that he had
been assessed thirty denerits for failure to protect his assignnment
and as a result was dismssed for accunul ation of nore than sixty
denerits. A grievance with respect to that, asserting that the
penalty was too severe and requesting reinstatement was filed by
letter dated April 18, 1980. The grievance was denied by letter
dated April 25. A further appeal was nmade by the General Chairman by
letter dated June 10, 1980, and this was denied on July 21, 1980.
The matter m ght then have been referred to arbitration, and it is
not suggested that there could have been any valid objection at that
time.

The matter was not, however, sought to be referred to arbitration
until February 17, 1982, sonme seventeen nonths later. Such action
woul d be beyond the tinme |inmts specified in nost collective
agreenents and if there were no tine limt specified, it would be ny
vi ew that an unreasonabl e delay had occurred and that the matter was
no |l onger arbitrable. The instant case, however, is governed by
Article 39 (c), Step 2 of the Collective Agreenent, which provides as
fol |l ows:

"Step 2 - Appeal to General Manager

Wthin 60 cal endar days fromthe date decision was
rendered under Step 1, the General Chairnman may
appeal the decision in witing to the Genera
Manager, whose decision will be rendered in writing
wi thin 60 cal endar days of the date of the appeal
The deci sion of the General Manager shall be fina
and binding unless within 60 cal endar days fromthe
date of his decision proceedings are instituted to
submt the grievance to the Canadi an Railway O fice
of Arbitration for final and binding settlenent without
st oppage of work, except than an appeal against the
di sm ssal of an enpl oyee which does not involve a
claimfor paynent for tine |lost, may be submitted
to the Canadian Railway O fice of Arbitration at

any time within 2 years fromthe date of dismssal."

In the instant case nore than 60 days passed foll ow ng the decision
of the General Manager, before the matter was sought to be referred
to arbitration. Under the general provisions of this article, then,
the reference to arbitration would be untinmely. The union s
position, however, is that since this is a case involving the

di sm ssal of an enpl oyee, and since it does not involve a claimfor
paynment for time lost, it cones within the exception set out in the
article, and may be submitted to this office at any tine within two
years fromthe date of dismi ssal, that is, until March 17, 1982.

It is the Conpany's position that while this case is one which m ght
in fact have cone within the exception, it does not do so because it
was not "submitted" to the Ofice of Arbitration within the tinme
cont enpl at ed.

The decision in this matter turns upon the neaning to be given to the
term"submtted" as it appears in Article 39 of the Collective
Agreenment. It is the Conpany's position, essentially, that the



submi ssion to arbitration is the actual presentation of their cases
to the Arbitrator by the parties. There is certainly support for
that usage. At a hearing, the parties' presentations are often
referred to as their "subm ssions” and the ternms "subm ssion" or
"representation"” are often used interchangably in this context.

Further, it is to be noted that whereas in nost cases the act of
referring a matter to arbitration - invoking the arbitration process
as a nethod of final resolution of a dispute - is described, in this
col l ective agreenent, as "instituting proceedings to submt the
grievance" to arbitration (this is the case in Step 3 of the regular
gri evance procedure under Article 39 (b), and in Step 2 of the

di sci pline grievance procedure, Article 39 (c), set out above), in
the case of the particul ar-exception in issue here the agreenent does
not speak of "instituting proceedings to subnmt" but rather of
"submitting" the grievance to arbitration

Finally, support for the Conpany's view as to the neaning of the term
used is said to be found in certain pension plan provisions with
which it would be consistent. An enployee who is reinstated in
service within two years may, it is said, retain his forner service
for pension purposes.

If, as the Conpany contends, the "subm ssion" to arbitrati on neans
the actual presentation of the case at the hearing, then its
objection will succeed. The Union sought to refer the matter to
arbitration on February 17, 1982, by which tine it was too late for
the matter to be heard (under the rules of the Canadi an Rail way

O fice of Arbitration) before the April sittings.

In ny view, Article 39 (c) Step 2 of the Collective Agreenent

permits, in cases comng within the exception described, "subm ssion
to" arbitration within two years of discharge, and this neans, not
that the hearing itself nmust take place within that period, but that
the reference to arbitration nust be conplete. That is, the party
seeking arbitration nust take every step open to it in order that the
procedures of the Canadian Railway O fice of Arbitration be conplied
with, within the period described. |In the instant case, when the
Conmpany declined to join in a Joint Statenent of |ssue, the Union, on
forty-eight hours' notice, submtted an "Ex Parte" application, which
was received in this office before the two-year exceptional tine
limt had expired. In nmy viewthe matter was then "submtted" to the
Canadi an Railway O fice of Arbitration as contenplated by Article 39
(c) Step 2.

The use of the expression "submission to" arbitration nust be

di stingui shed fromthat of the expression "subm ssion at" arbitration
The submission to arbitration is made when the tribunal is seised
with the dispute. That occurred in this case (by virtue of the

provi sions of the Collective Agreenent and of the Menorandum
establishing the Canadi an Railway O fice of Arbitration) when the
Union's "Ex Parte" application was received. One makes subm ssions
at an arbitration or to an arbitrator in respect of a matter which
has been submitted to arbitration as a process of final determi nation
of a dispute. Subm ssion

is certainly not synonynous with "hearing”, even though subm ssions
(not "submi ssion"!) are made, in the sense of representations, at



hearings. It is a submission, in the sense of reference (or request)
rather than in the sense of sone particul ar argument or
representation, which is referred to in Article 39 (c) Step 2. Thus,
in Article 10 of the Menorandum of Agreenent establishing the
Canadi an Railway O fice of Arbitration we read that the parties to
di spute submtted to the Arbitrator" may be represented by Counse
"at any hearing". Cearly, what is contenplated - and required - is
that when a dispute is submtte there nust then be a hearing.

a

While the Collective Agreenent, as | have noted, does use the
expression "instituting proceedings to subnmt a grievance to
arbitration” in two instances where a "reference” to arbitration is
cont enplated, it is not a necessary inplication of the use of the
term"submtted" in the clause here in issue that sonething other
than a "reference" to arbitration was intended. There was no
necessity, in nmy view, to repeat the longer formula within the sane
cl ause, where the sane arbitration procedure is being invoked.

As to the conformty of the two-year tinme limt with the provisions
of the pension plan, that is a matter outside the Collective
Agreenent. |t nmay be noted that even if the hearing were to take
pl ace within the two year period, there is no guarantee that the
heari ng woul d not be adjourned or prolonged, whether for reasons
within the control of the parties or not, nor that the decision
(which is certainly not part of the "subm ssion") would be issued
within the two-year period. This consideration, therefore, even if
it were relevant, would not be convincing.

Accordingly, I find that this matter was submitted to the Canadi an
Rai lway O fice of Arbitration within two years fromthe date of the
grievor's dismssal, that it conmes within the exception set out in
Article 39 (c) Step 2, and that the matter is arbitrable

J. F. W WEATHERI LL

ARBI TRATOR

There appeared on behalf of the Company - Tuesday, June 8th, 1982:

L. A darke - Supervisor, Labour Relations, CP Rail, Toronto
D. J. M Ilan - Assistant Superintendent, CP Rail, Sudbury
B. P. Scott - Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Union:

B. Marcol i ni - General Chairman, UTU, Toronto
J. Sandi e - Vice-President, UTU, Sault Ste. Marie
H F. Bryk - Grievor, Geraldton

AWARD OF THE ARBI TRATOR

Al t hough the date of assessnent of thirty demerits is shown as
subsequent to the date of dismssal (as of which date the grievor had
not accumul ated sixty denmerits), the fact is that the thirty
denerits, and the consequent disnissal, were reconmended at the sane
time, the wording of the assessnent of denerits being changed before
its issue. The grievor was advi sed of both at the sane tine, and
followi ng an investigation. The fact that the notice of dismissal is
incorrectly dated does not invalidate it, and the grievor's

enpl oynment had not in fact been termnated at the tinme the demerits



wer e assessed.

The grievor booked off on an authorized | eave of absence on March 1
1980. He booked O K. for duty on March 6. His assignnent was as
regul ar assigned conductor on the Third Crei ghton Roadswi t cher

Assi gnnent, at 0001 on March 7. He was not avail abl e when call ed,
and failed to protect the assignnent. The only explanation the
grievor had for this was that "I was sick and cheesed off with sone
thi ngs that had happened in Thunder Bay". That was not a sufficient
excuse, and there can be no doubt that the grievor was subject to
discipline for failure to protect his assignment. The issue
remaining is as to the extent of the penalty assessed.

Al t hough he did not nention the matter at his investigation the
grievor may have had a nore substantial excuse for his failure than
that given. At about noon on March 6, the grievor's wi fe was

i nvol ved in an automobile accident. That would no doubt have been
upsetting, although there is nothing to suggest - and the grievor did
not suggest - that that woul d have prevented the grievor from
carrying out his work on March 7.

There is sone suggestion in the material before ne that the grievor's
failure to protect his assignnent was related to drinking, and that
this would be a violation of an undertaking given by the grievor on
the occasion of an earlier reinstatenent. That suggestion is denied
by the grievor, and there is no reliable evidence to the contrary.

The grievor did fail to protect his assignment, and no substantia
excuse was given. Having regard to all of the circunstances, it is
ny view that the assessnent of thirty demerits for this offence was
excessive, especially in view of the grievor's excellent attendance
record during the previous year. | do not consider, however,
especially in view of the grievor's record which includes a previous
assessnment of twenty denerits for a simlar offence, that the penalty
could properly be reduced bel ow twenty denerits. The result is, in
any event, the accumul ation of sixty denmerits, since the grievor's
record stood at forty denmerits. The grievor was, therefore, subject
to discharge

For the foregoing reasons, while the penalty for failure to protect
the grievor's assignnent should be reduced fromthirty denerits to
twenty, the grievance nust in other respects be disn ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



