CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 929
Heard at Montreal, Tuesday, April 13, 1982
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN RAIL DI VI SION)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Claimby M. Yves Carrier for |oss of wages as a result of not being
permtted to return to his position of Trackman.

JO NT STATEMENT OF | SSUE:

M. Carrier was regularly assigned to a position of Trackman On 1
July 1978 he was involved in a notorcycle accident in which he was
seriously injured. Prior to being allowed to return to work M.
Carrier was required by the Conpany to have a nedical exanination at
its Montreal Clinic on 15 Septenber 1980. The Conpany Medi cal
Department found that M. Carrier's condition would not pernmit himto
neet the physical demands required of a Trackman.

The Union clains that M. Carrier was nmedically fit and shoul d have
been allowed to return to his former position of Trackman.

The Conpany declined the claim

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) PAUL A LEGROS (SGD.) D. C. FRAIEIGH

Syst em Feder ati on Gener al Di rector Labour Rel ations
Chai r man

There appeared on behal f of the Conpany:

K. J. Knox - Manager Labour Rel ations, CNR, Mbontreal
T. D. Ferens - System Labour Relations Oficer, CNR, Montreal
H. Leboeuf - Enpl oyee Relations Oficer, CNR, Montreal
J. St. Mchel - Track and Roadway O ficer, CNR, Montreal
And on behal f of the Brotherhood:
Paul A. Legros - System Federati on General Chairman, BME, Otawa
Rol and Roy - General Chairman, BMAE, Riviere du Loup
F. L. Stoppler - Vice-President, BMWE, Otawa

AWARD OF THE ARBI TRATOR

It will be noted that the grievor's accident occurred in July, 1978.
He sought to return to work in June, 1979, presenting a doctor's
certificate to the effect that he was able to do so. He was required



to undergo a Conpany nedi cal exami nation, and as a result of that was
not permtted to return to his regular work. He remained off work
and, indeed, underwent surgery for a spine graft in January, 1980.

He then sought to return to work on Septenber 4, 1980, offering a
certificate fromhis doctor, an orthopaedic surgeon. This
certificate sinply indicated that the period of total disability had
ended. The Conpany quite properly required its own nedica

exam nation and concl uded, on Septenber 15, 1980, that the grievor
was fit for light to noderate work. The grievor's work as a Trackman
is, by any ordinary standard, "heavy work". | do not here decide the
guesti on whether any particul ar tasks required of Trackmen are
proper, or within the scope of |abour standards | egislation or

regul ation. There is, in any event, heavy work required, and the
gquestion is sinply whether or not the grievor was physically fit to
performit w thout undue risk to hinmself or others.

That is, essentially, a matter for nedical experts. The
deterninati on made by the Conpany's doctors was nmade in the |ight of
their knowl edge of the work in question. It is not at all an adverse
reflection on the opinion of the grievor's doctor (a Specialist) to
note that his opinion was based on the grievor's own condition, but
not on a study of the work he m ght perform Wen the nature of that
wor k was described to the grievor's doctor, the latter qualified his
opinion to some extent. In the result, and in the absence of sone
third opinion based on a study of the actual work to be done, it is
my view that the opinion of the Conpany's nedical officers, being

t hat of experts having sone know edge of the work involved, nust
prevail. The grievor has, subsequently, been recalled to |lighter

wor K.

There is no doubt that the nmedical opinions in question have been
obj ectively based, and given in good faith.

For the foregoing reasons, the grievance nust be disn ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



