CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 930
Heard at Montreal, Tuesday, April 13, 1982

Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Clai mof the Union that the Conpany violated Section 13.13, \Wage
Agreenment No. 17, when in Bulletin No. 35, dated June 2, 1981, they
awar ded the position of permanent Track Mai ntenance Foreman at

Cl aresholm Alberta, to M J. Sawchyn, a Leading Track Muintai ner
junior to W S. Russell who has already established seniority as
Track Mi ntenance Foreman and had applied for this position as
required by Bulletin No. 34 which accepted applications unti

m dni ght, June 1,1981. The Union clains the award of pernmanent Track
Mai nt enance Forenman position, Claresholm Alberta be awarded to W S.
Russel |

JO NT STATEMENT OF | SSUE

The Union contends that W S. Russell forwarded his application to

t he Conpany on May 27, 1981, and Bulletin No. 34 did not close unti
m dni ght June 1, 1981. The Local Chairman received his copy of this
application on May 29, 1981

The Union further contends that W S. Russell being senior to M J.
Sawchyn for position of Track M ntenance Foreman, Claresholm
Al berta, be awarded said position

The Conpany contends that it did not receive the application fromW
S. Russell until June 2, 1981, and therefore, it was not accepted.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) L. A HLL
Syst em Feder ati on General Chairman General Manager

Operation and
Mai nt enance
There appeared on behalf of the Conpany:

I. J. Waddel | - Labour Relations Oficer, CP Rail, Mntrea
R. F. Shreenan - Assistant Supervisor, Labour Relations, CP
Rai |, Vancouver

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
atawa



L. Di Massi no - General Chairman, BMAE, Mbntrea
F. L. Stoppler - Vice-President, BMWE, Otawa

AWARD OF THE ARBI TRATOR

It would appear to be agreed that had M. Russell's application
reached the appropriate Conpany O ficer on time, he would have been
the successful applicant. There is no doubt as to his qualifications
or seniority.

Article 13.13 sets out the order of classifications in the Track
Department. That Article was not violated. What is really in issue
is the application in this case of Article 14.3, which is as foll ows:

"Enpl oyees desiring bulletined positions will submt
written application, which application nust reach

the designated officer not later than the tenth day
after the date of the bulletin. Applicants nmust forward
copy of their application to the Local Chairman.
Applicants bidding on nore than one position on the

sane bulletin nust state, in order, their preference.”

In fact, a period of nore than ten days was designated for the
subm ssi on of applications for the job in question. That increased
time did not, however, prejudice the grievor relative to other

enpl oyees, and the union did not rely on that variance.

The thrust of the union's argument was, in effect, that the grievor
mai l ed his application in ample tine for it to be delivered in the
normal course. A copy was received in tinme by the Local Chairman in
time, the Joint Statenment sets out. The fact is, however, that the
application did not reach the designated officer before the expiry of
t he announced ti e.

Article 14.3 provides that applications "nmust reach" the designated
officer on time, and in the bulletin the Conpany advi sed t hat
applications received after the closing date woul d not be accepted.
These provisions are mandatory, and they are not unreasonable. Their
effect is that it is the applicant who nust bear any risks associ ated
with the method of communication chosen by him |In the instant case,
the grievor has suffered, it would seem because of an unsatisfactory
mai |l service. The |oss thus caused, however, does not fall on the
Conmpany or on the successful candidate. The grievor's application
sinmply did not neet the requirenents of the Coll ective Agreenent,
even al though that was through no fault of his.

For the foregoing reasons the grievance nust be di sm ssed.

J. F. W WEATHERILL,
ARBI TRATOR



