CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO 932

Heard at Montreal, Tuesday, April 13, 1982
Concer ni ng

CANADI AN PACI FI C LI M TED (CP RAI L)
( ATLANTI C REG ON)

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

A claimby the Union that Assistant Track Mi ntenance Foreman E. D
Cronkite shoul d have been assigned instead of Track Miintenance
Foreman G. W Booker to operate the crewcab truck assigned to
Section 23, Wodstock, N.B., on March 3, 4, 5 6 and 7, 1981

JO NT STATEMENT OF | SSUE:

On March 3, 4, 5, 6 and 7, 1981, Track Maintenance Foreman G W
Booker, Section 23, Wodstock, N. B., operated the crewcab vehicle
assigned to that Section to travel to and from Section 24, Hartl and,
N. B.

The Uni on contends that Assistant Track Mintenance Foreman E. D
Cronkite is the regularly assigned Operator and should have been
assigned to operate the crewcab vehicle at those tines.

The Union further contends that M. Cronkite should be paid 22 hours
at overtine rates of pay for the tinme involved; March 3 (2 hours),
March 4 (3 hours), March 5 (3 hours), March 6 (3 hours) and March 7
(11 hours).

The Conpany denies the Union's contentions.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. THI ESSEN (SGD.) J. B. CHABOT
Syst em Feder ati on General Chairman General Manager

Operation & Maintenance
There appeared on behal f of the Conpany:
I. J. Waddell - Labour Relations O ficer, CP Rail, Montrea
B. A Deners - Supervisor, Labour Relations, CP Rail, Montrea

And on behal f of the Brotherhood:

H. J. Thi essen - System Federation General Chairman, BWE, Otawa
L. Di Massi nmo - General Chairnman, BMAE, Montrea
F. L. St oppl er - Vice-President, BMWE, Otawa

AWARD OF THE ARBI TRATOR

If the grievor's claimis to succeed, it nust be shown that he was
entitled to be assigned to the work in question, to the exclusion of,



or in preference to the enployee who was assigned to it.

The work in question was overtine work. Article 8 of the Collective
Agreenment deals with "overtinme and calls", but does not deal with the
matter of distribution of overtine, and is not relevant to the issue
in this case

The only provision of the Collective Agreenent to which | was
referred was Article 7.1, which appears to be the only article
bearing on the matter. It was argued by the Conpany that the article
shoul d not be referred to, as it is not nentioned in the Joint
Statement of Issue. A distinction nust be nade, however, between the
i ssue, with respect to which the parties are bound by the Joint
Statenent, and the argunents which may be advanced in respect of each
party's position on that issue. It is not necessary that the

provi sions of the Collective Agreenent which may be relied on in
argunment be set out in the Joint Statenent.

Article 7 of the Collective Agreenent is as foll ows:
"Section 7

Wor k on Unassi gned Days
7.1 Where work is required by the railways to
be perforned on a day which is not part of any
assignment, it may be perforned by an avail abl e
| ai d-of f or unassi gned enpl oyee who will otherw se
not have forty hours of work that week. In all other
cases by the regul ar enployee.”

For the purposes of the instant case it may be assumed that the work

in question was "not part of any assignnent". There is no suggestion
of any claimto it by a laid-off or unassigned enployee. Thus, it
shoul d be assigned to "the regul ar enpl oyee". The work in question

was that of directing the operation of a payloader renoving ice from
a certain section of track. The work was assigned to a Foreman who,
in order to carry out his duties, drove the crew cab truck assigned

to his section to the area where he was to direct the payl oader

The grievor is an Assistant Foreman. As such, he is required to be
able to operate the crew cab truck, and in fact he is the one
principally responsible for its operation on his section, although
fromtime to tinme other qualified enployees, including the Foreman,
may operate it. The fact that ability to operate truck is a required
qualification for an Assistant Foreman does not, however, require the
concl usion that operation of the truck is the exclusive right of the

Assi stant Foreman. |If the only work in question were that of
operating the truck, then it may be that the grievor would be
considered "the regul ar enpl oyee", and he entitled to the work. In

this case, however, the operation of the truck was only incidental to
the main task, which was that of directing the payl oader work. For
such work, the Foreman's claimwas at |east as good as, and probably
better than that of the grievor, although it would appear that the
grievor was qualified to performit.

In the circunmstances of this case, it has sinply not been shown that



the grievor was "the regul ar enpl oyee" in respect of the work
required to be done. The Collective Agreenent gives himno higher
claimto the work than that of the person who did it, and certainly
no valid claimto performit exclusively.

There has been no violation of the Collective Agreenent, and the

gri evance nust therefore be dism ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



