CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 936
Heard at Montreal, Wednesday, April 14, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Denotion of Loconotive Engineer R D Anjou of Riviere-du-Loup, Quebec
April 13, 1981.

JO NT STATEMENT OF | SSUE:

On April 6, 1981, Loconpotive Engineer R D Anjou was enpl oyed as
Engi neman on Extra 9550 West, Freight Train No. 345, from

Ri viere-du- Loup to Joffre. A radar test of this train indicated
that the speed limts were exceeded during the trip.

After conducting an investigation, Loconptive Engi neer D Anjou was
denoted to permanent Brakeman for failing to conply with the

regul ation contained in the first paragraph of Item 6.6, CN Form 696,
General Operatin Instructions, while working as Engi neman on Train
No. 345, resulting in the speed Iimt being exceeded April 6, 1981.

The Brot herhood appeal ed the denoption on the grounds that it was
excessive and too severe. Because of the General Chairman's strong
appeal, the Conpany offered to restore the grievor in the
classification of Locontive Engineer in yard service. The grievor
rejected the offer unless other conditions were included therein.

The Conpany declined the appeal.

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD.) G LLES TH BODEAU (SG.) G E. MORGAN
General Chairman Di rector Labour

Rel ati ons

There appeared on behal f of the Conpany:

P. J. Thivierge - Labour Relations O ficer, CN, Montreal
R. Paquette - Labour Rel ations Assistant, CN, Montreal
J. P. Branson - Regional Master Mechanic, CN, Mntreal
A. G ngras - Trai nmaster, Riviere-du-Loup,

And on behal f of the Brotherhood:

G || es Thi bodeau - General Chairman, BLE, Montreal
J. Adair - Vice-President, BLE, Otawa
Jacques Roberge - Local Chairman, 558, BLE, Charny, Que.

Rene D Anj ou - Div. 558, Gievor, Charny, Que.



Glles Halle - Legislative Rep. Div. 558, BLE, Charny, Que.
J. V. Mayer - Local Chairman, Div. 91, BLE, Mntrea

J. R Proulx - General Chairman, UTU, (East) Quebec

A J. Ball - General Chairman, BLE, Regina

AWARD OF THE ARBI TRATOR
TRANSLATI ON

It is clear fromthe Joint Statenment of Issue that the only question
with which | am concerned is the severity of the discipline assessed
to the grievor. The fact that the grievor exceeded the authorized
speed limts is not disputed. Wre it disputed, however, | would
conclude, with respect to all the evidence, that the grievor did
exceed the speed limts with which he was fam |iar and whose

i mportance he understood. There would, therefore, have been grounds
for discipline.

Di sci pline nust be assessed in relation to the enpl oyee's persona
record and the circunstances of the incident, and with respect to the
latter, no flagrant offence has been reveal ed but rather probable
carel essness on the grievor's part. It remains nonetheless that this
type of carel essness warrants discipline.

Hi s personal record, however, is significant. Although the 45 tota
denmerit marks nmeant that the grievor was risking dismissal, it should
be noted that he had previously received denmerit marks for the sane
type of offence, that is for exceeding the speed limt, receiving ten
demerit marks for August 31, 1980 and 10 denerit marks for February

2, 1981. If one accepts that a greater nunmber of denerit marks is
appropriate for a third repeated offence, then one concl udes that
this would result in dismssal. Instead of this, the enployer saw

fit to inpose alternative disciplinary action, that is denpotion

| believe that the enpl oyer's decision tends to establish that there
was no "harassment” or unfairness involved, as the union alleges.

Mor eover, this question is not disputed, as the Joint Statenent of

| ssue reveals.

As a general rule, denotion would not be the appropriate discipline
because it rather applies to cases of inconpetence or incapacity (see
Case No. 715). There are, however, difficult cases such as the one
before us in which a repeated offence raises doubts as to the
conpetence or qualifications of the individual in question. 1In the
present circunstances, | believe the enployer has inposed an

i nappropriate disciplinary measure by denoting the grievor to the
status of pernmanent brakeman because with the exception of the three
i ncidents described earlier, nothing tells nme that the grievor was

i ncapabl e of ably perform ng the duties of |oconotive engineer

Al t hough demotion is not generally appropriate, | presune that it was
preferable to disnissal here. The enployer could, therefore have
consi dered suspension or tenporary denotion, and either nmeasure, one
woul d hope, would have made the grievor conscious of the seriousness
of the situation and the need for himto inprove his performance. 1In
my opinion, the enployer went too far in choosing permanent denption



and furthernore does not appear to have conplied with the
requi renents of Article 116.3 of the Agreenent in that the | ength of
denotion is not specified.

For these reasons, | conclude that the discipline is unjustified and
shoul d be changed. 1In view of the tine |apse since the incident, |
order that the grievor be reinstated as | oconptive engi neer, subject
to his passing an exam nation on the Uniform Code of Operating Rules.
| further order that the grievor be conpensated only as of April 19,
1982 in the event that he is not reinstated i medi ately.

A large part of the union's case had to do with the grievor's record,
that is with its nerits. However, one cannot dispute incidents that

m ght have been or that were the subject of previous conplaints. In
addition, the enpl oyer should hot have the right to exanine the
record in detail. It may only be a question of a pure and sinple

record (of which the grievor, of course, was aware) that speaks for
itself or not at all

I shall not comment on the questions of "harassment" or
di scrimnation which, as nentioned earlier, are not raised in the
Joint Statenent of |ssue.

For the foregoing reasons and to the extent described above, the

grievance is all owed.

J.F. W WEATHERI LL
Arbitrator.



