CANADI AN RAI LWAY OFFI CE OF ADJUSTMENT
CASE NO. 944

Heard at Montreal, Tuesday, May 11, 1982
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:
Di sci pline assessed M. B. Kanary for conduct unbeconi ng an enpl oyee.
JO NT STATEMENT OF | SSUE:
Ef fective July 10, 1981, Machine Operator, M. B. Kanary, was advised
by the Conpany that he was restricted from working positions on Gangs

for a period of two (2) years.

The Uni on contends that there was no cause for this discipline and
that the discipline was inproper.

The Conpany denied the Union's contention.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) A F. CURRIE (SGD.) D. C. FRALEICGH
Syst em Feder ati on General Chairman Director Labour Rel ations

Western Lines

There appeared on behal f of the Conpany:

K. J. Knox - Manager Labour Rel ations, CNR, Montreal
C. L. LaRoche - Enpl oyee Relations O ficer, CNR, Montreal
D. A Skelly - Enpl oyee Relations O ficer, CNR, W nnipeg
P. Guay - System Production Supervisor, CNR, Montreal
J. Kitella - Extra Gang Foreman, CNR, Saskatoon

And on behal f of the Brotherhood:
A F. Currie - System Federati on General Chairman, BMAE,

W nni peg

F. L. Stoppler - Vice-President, BMAE, Otawa
AWARD OF THE ARBI TRATOR

The "conduct unbecom ng an enpl oyee" with which the grievor was
charged includes his msrepresenting hinself as holding a position in
the Uni on organization, his making untrue statenents concerning
living and working conditions on the gang on which he worked, his
maki ng unfounded charges of raci sm agai nst the Conpany, and his
causi ng disruption and di ssension on the gang.

On the material before me, all of those charges are made out. The
grievor purported to be the "spokesperson” for a group of enpl oyees,



and while such a role appears to be accepted, in certain

ci rcunstances, on the Atlantic Region (where the grievor worked for a
time), it has no currency on the Prairie Region, where nost of the
mat eri al events occurred.

The grievor did not in fact represent any group of enployees, and was
not recogni zed by the Union or the Conpany as having any rights of
represent- ation, however limted. By seeking to pass hinself off as

a "spokesperson" for a group of enployees, the grievor, | find,
sought to m sl ead enpl oyees and the public. Such a m srepresentation
was to the detrinent of the enployees, the Union and the Conpany. It

was i nproper behaviour, and the grievor was properly subject to
di sci pline therefor.

The grievor made, and published, a nunber of statenents with respect
to living and working conditions on the Conpany's property, and a
nunber of charges of raci smagai nst the Conpany. These statenents
and charges were alnmost all untrue. To the extent that certain
statenents as to the condition of washouses and other facilities were
true, the inplication - clearly intended by the grievor - that they
were the Conpany's fault, was false. The strong |anguage -

m sinterpreted by the grievor - used by the Conpany's Foreman with
respect to the condition of those facilities was used in an attenpt
to persuade enployees to treat them properly. The Conpany was

absol ved of charges of racismby the Human Ri ght Comi ssion, before
whom t he charges were properly brought. On the naterial before ne,
there was no foundation for them whatsoever, as the grievor, to put
the matter nost gently, ought to have known.

The grievor published these defamatory and untrue accusations in a
manner whi ch woul d appear cal culated to do the nost harmto his
Enmpl oyer. This behavi our was obvi ously wong, was disloyal and

di shonest, and clearly subjected the grievor to discipline. That
there was just cause for discipline there is no doubt. The only

i ssue of substance is as to the nature of the penalty inposed.

VWhile the grievor was not changed to another classification, | agree
with the Union's contention that he was, in effect, denoted. The
"restriction" on his work affected his work opportunities and his
earnings. There is no real basis for such a restriction in the
grievor's actual work record. Antisocial behaviour such as the
grievor's is curable, if at all, by progressive discipline. 1In ny
view, a restriction of job opportunities was not an appropriate

di sci plinary response.

The grievor's inproper conduct has caused substantial harmto the
Conmpany and to others, and would justify the nost severe discipline.
While | consider that the restriction with respect to his work was an
i nappropriate disciplinary response, | amof the view that, even
where a system of denmerit points is in effect, a period of suspension
woul d have been justified. Accordingly, while it is nmy award that
the restriction on the grievor's working on system gangs be |ifted
forthwith, and that he be entitled to exercise seniority as though
such restriction had not been inposed, | nake no award as to
conpensation, and award the substitution of forty denerits - as of
the date of the hearing of this matter - for the penalty inposed by



t he Conpany.

J. F. W WEATHERI LL,
ARBI TRATOR



