CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 945

Heard at Montreal, Tuesday, May 11, 1982
Concer ni ng

C. P. TRANSPORT - BULK SYSTEMS
and
BROTHERHOOD OF RAI LWAY, Al RLINE & STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS & STATI ON EMPLOYEES
DI SPUTE:

The arbitrary decision of the Conmpany in renbving M. E. Erickson
fromhis position of Warehouseman Driver.

JO NT STATEMENT OF | SSUE:
M. Erickson was advi sed by the Conpany that he would be renoved from
his position as driver, due to and quote "not neeting Conpany

st andards regardi ng hearing capability" unquote.

The Union contend that M. Erickson was ternmnated illegally and
requested he be reinstated and rei nbursed for all |ost wages.

The Conpany refused the request.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) P. L. ROUI LLARD,

FOR R WELCH (SGD.) G E. D. LLOYD

Syst em General Chairnman General Manager, Bul k Systens.

There appeared on behal f of the Conpany:

N. W Fosbery - Director, Labour Relations, CP Transport,
Toronto

B. P. Scott - Labour Relations Oficer, CP Rail,
Mont r eal

Dr. W L. May - Chief of Medical Services, CP Rail,
Mont r eal

Dr. R NN W MMIllan - Ool ogist, Mntreal
And on behal f of the Brotherhood:
R Wl ch - System Ceneral Chairnman, BRAC, Vancouver
W T. Swain - General Chairman, BRAC, Mntreal

AWARD OF THE ARBI TRATOR

The grievor was hired by the Conpany subject to his nmeeting its

medi cal standards. He was, neverthel ess an enpl oyee of the Conpany
at all material tines, a nmenber of the bargaining unit, and entitled
to the benefit of the provisions of the Collective Agreenent. At the
time of the term nation of his enploynent, the grievor had not

accurmul ated 65 days' compensated service. He was, by virtue of
Article 11.6 of the Collective Agreenent, still a probationer and not



yet "permanently enpl oyed”. Such a person "cones within the ternms of
t he agreenent” unless he is "renoved for cause which in the opinion
of the Conpany renders hi mundesirable for its service"

In the instant case it was the Conpany's opinion, reached on the
advice of its Medical Oficers, that the grievor was undesirable for
its service by reason of a hearing deficiency. It appeared fromthe
Conpany's exami nation of the matter that were the grievor to nmake use
of a hearing aid, the necessary anplification would then take the
grievor beyond the limts allowed by the Noise Control Regul ations
under the Canada Labour Code.

I make no findings of fact on the grievor's actual nedica
condition,since the Union was not prepared, at the hearing to offer
medi cal evidence to refute that of the Conpany. In my view, the
matter does not require any findings of fact in this connection,
apart fromthe very general one - which is not in doubt - that the
grievor does suffer froma degree of hearing inpairnent.

Article 11.6, as was noted in Canadian Railway O fice of Arbitration
Case No. 836, gives a broad discretion to the enployer. 1In the
instant case, it exercised that discretion on the basis of nedica
opi ni on, which was founded on clinical results which do not'appear to
be in doubt. |In a case such as this, it is not the Arbitrator s role
to determ ne the "objective correctness" of the Conpany's decision.
Such a role may well arise in the case of the "non-cul pabl e

di scharge" of a regular or permanent enpl oyee, in which the cases
cited by the Union would apply. The instant case, however, involves
the exercise by the Conpany of the discretion accorded to it by
Article 11.6 in cases of probationary enpl oyees Thus, the
Arbitrator's role is not to determnmi ne whether or not the decision was
“correct", but rather whether or not it was a decision nmade wthin
the scope of the discretion accorded by Article 11.6.

For the Conpany to nmke a decision of this sort, based on the opinion
of its Medical Oficers, and in reliance on clinical observation and
having regard to governnent regulations, is, in ny view, a proper
exercl of the discretion referred to. |If it could be shown that the
deci sion were arbitrary or in bad faith or, even w thout these, that
it were patently unreasonable, then it would not be a proper exercise
of the discretion. |In the instant case however, there is no

all egation of arbitrariness or bad faith, and no suggestion of such
in the material before nme. There is a suggestion that the decision
was not "reasonable", in that too high a standard was applied: the
grievor did, it appears, neet the provincial standards for enploynent
as a driver, and he could, and did, perform such work for other

enpl oyers. Vhile that may well be the case, it does not follow that

i nsi stence by this enployer on a higher standard is unreasonable.

Having regard to the nature of the issue which arises in cases to
which Article 11.6 applies, therefore, it nust be ny conclusion that
the Conpany's decision was in the exercise of the discretion which it
has under that Article. Accordingly, the grievance is dismn ssed.



J. F. W WEATHERI LL,
ARBI TRATOR



