CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 949
Heard at Montreal, Wednesday, May 12, 1982
Concer ni ng

CANADI AN PACI FIC LIMTED (CP RAIL)
(PRAI RI E REG ON)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

The Conpany di smissed Extra Gang Foreman K. G Menzel on October 2,
1981, for violation of Rule G on Septenfer 8, 1981, and falsification
of Conpany payroll time sheets, Septenber 11, 1981

JO NT STATEMENT OF | SSUE:

The Union contends that dismssal is too severe a penalty in the
i nstant case because:

1. M. K G Menzel had worked extra tine without having subnitted
paynment for sanme and therefore, by having an early quit on
Septenber 11, 1981, was doing this to conmpensate for the previous
hours worked and not paid for

2. There is no conclusive proof except for having one
bottl e of beer on Septenber 8th.

The Union clains K G Menzel should be reinstated to the position of
Track Mintenance Foreman and paid all conpensation from October 5,
1981, until reinstated and all seniority rights restored save that of
Extra Gang Foreman.

The Conpany declines paynment of claimand reinstatement.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) R J. SHEPP
Syst em Feder ati on General Chairman General Manager

Operation and Mai nt enance
There appeared on behal f of the Conpany:

F. B. Reynol ds - Supervisor, Labour Relations, CPR, W nnipeg

R E. Petley - Assistant Regional Engineer, CP Rail
W nni peg

R. A, Col quhoun - Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Union:

F. L. Stoppler - Vice-President, BMWE, Otawa

A. Passaretti - Vice-President, BME, Otawa

H. J. Thiessen - System Federati on General Chairman, BMWE
atawa

R Wrost ok - Federation General Chairman, BMAE, Ednonton

E. J. Smth - General Chairman, BMAE, London



A. W d son - CGeneral Chairman, BMAE , Regina

AWARD OF THE ARBI TRATOR

The grievor's seniority date is February 3, 1976. At the nmateria
times, he was enployed as an Extra Gang Foreman on the Mi ntenance
Gang on the Hardi sty Subdivision. The grievor was investigated with
respect to working conditions on the gang and the grievor's work
performance as Extra Gang Foreman. The grievor had Union
representation at the investigation, and was satisfied with the way
the exam nation was conducted. It would appear that the matter arose
as a result of conplaint nade by ot her enpl oyees.

There is no doubt that the grievor was in violation of Rule "G'. He
hi nsel f admits to having a beer while at work, and fromthe nmateria
before ne it appears that the grievor had nore than one in his
possessi on while at work, whether or not he drank themall. That was
of course a serious offence, especially in the case of an enpl oyee
havi ng responsibility for the direction of others.

There is no doubt, either, that the grievor falsified the payrol
time sheets, putting down as hours worked, hours that were not

wor ked. \While the grievor naintains that this was to make up for
previous extra tine worked but not clainmed for, such a positionis
obviously sel f-serving and i nherently unlikely. One would expect
overtime if authorized - to be claimed for as such. |In fact, as |
find, the grievor, who had been remi nded not to quit early on

Fri days, had not been given permission to do so on the day in
gquestion, and appears to have put in a false claimto cover up for
t hat .

The grievor was subject to discipline on both counts. Each is a very
serious one. Wile it was argued that the Conpany was not consi stent
inits application of discipline, in that another enployee who had
cormmitted a Rule "G' violation some years ago was not disciplined it
cannot be said that this isolated and outdated instance contributes
any proof that the Company was inproperly discrimnating against the
grievor, nor does it persuade ne that if one case of m sconduct was
overl ooked, all cases should be overl ooked.

The grievor was properly subject to discipline, and having regard to
all of the circunstances, it is ny conclusion that discharge was
justified. The grievance is accordingly dismn ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



