CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 952

Heard at Montreal, Wednesday, May 12, 1982
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
EASTERN REG ON

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Di smssal of T. W Bushey for the accunulation of in excess of 60
denerits.

JO NT STATEMENT OF | SSUE:

1. On July 9, 1981, T. W Bushey was assessed 60 denerits for
refusing to work on June 15, 1981

2.  The Union contends:
- that M. Bushey's refusal to work was justified account
i mm nent danger.

- that T. W Bushey was prepared to work at another job on June
15, 198!, that would not require being in a steel gondol a car
unl oadi ng track spikes;

- that T. W Bushey be paid for all wages since disnissal on July
9, 1981, until reinstated, including overtine.

3. The Conpany declined to reinstate M. Bushey.

FOR THE UNI ON: FOR THE COMPANY
(SGD.) H. J. TH ESSEN (SGD.) A A BOYAR
Syst em Feder ati on General Chairman Acting CGeneral Manager

Operation and Mi nt enance
There appeared on behal f of the Conpany:

L. A darke - Supervisor, Labour Relations, CP Rail, Toronto

J. Laliberte - Roadmaster, CP Rail, Peterborough

R. A Col quhoun - Labour Relations O ficer, CP Rail, Mntrea
And on behal f of the Union:

F. L. Stoppler - Vice-President, BWE, Otawa

A. Passaretti - Vice-President, BMWE, Otawa

H. J. Thiessen - System Federati on General Chairnman, BMWE

O tawa

R. Wrost ok - Federation General Chairnman, BMAE, Ednonton

E. J. Smith - General Chairman, BMAE, London

A. W d son - General Chairman, BMAE, Regi na

AVWARD OF THE ARBI TRATOR



The grievor refused to performthe work to which he was assigned,
taking the position that it was unsafe. No report of the matter was
made pursuant to the provisions of the Canada Labour Code. In any
event, it is nmy conclusion fromthe material before ne that the
grievor did not have reasonable cause to believe that a condition
existed in the place that would constitute an ixmninent danger to his
own safety and heal th.

Thus, neither under the Canada Labour Code nor as a general matter
had the grievor any justification for his refusal to work

The grievor refused to work unl oadi ng steel spikes froman open
gondol a car because, as he nmintained, there was |ightning in the
sky, and since the car, the ground around it and the spikes in it
were wet, he feared injury if lightning should strike the car. | do
not make any determ nation of the reasonabl eness of fear for one's
safety in the event of working in an open railway car during a
lightning storm It is not at all clear that the risks would be
different fromworking on or near track, or even in an open field in
such circunmstances. In the instant case, the conclusion fromall of
the material before ne is that the thunderstorm had ended and the

i ghtning had noved away fromthe area before the enpl oyees were
asked to work in the gondola car. Thus, even if the grievor's fears
woul d have been justified had there been |ightning, there was no
lightning, and so no factual or reasonable basis for the grievor's
expressed fears.

There was, then, no justification for the grievor's refusal to
perform his assigned work. It may be noted that many other enpl oyees
were al ready engaged in the work which the grievor purported to find
unsafe. The grievor's conduct was inproper, and he was subject to

di sci pli ne.

In nmy view, discharge would be too severe a penalty for one offence
of this nature, serious though it is. In Case No. 818, the penalty
there assessed was reduced to one of thirty denerits. |In the instant
case, the grievor hinself had been assessed thirty denerits for
refusal to work in the rain in November, 1980. Wile | would

consi der sixty denerits an excessive penalty, and would reduce it to
thirty, the result is neverthel ess the accunul ation of sixty
denerits, and the grievor was still subject to discharge.

In the result, therefore, the grievance is dism ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



