CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 955

Heard at Montreal, Tuesday, July 13th, 1982
Concer ni ng

CANADI AN PACIFIC LIMTED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Claimby the Union that the Conpany violated the provisions of the
Preanbl e of the Collective Agreenents governing (1) Sub-Forenmen and
Checkers and (2) Freight Handlers, Forklift Truck Operators, Tractor
Operators, Coopers, etc. at West Saint John, N B. The Prean®?l e of
each of the two Collective Agreenents reads as follows:

"This agreenent contenplates that the
general work of handling the Conpany's
freight fromshed to cars and vice versa
shall be perfornmed by the Freight Handlers,
whet her by hand or nechani zed equi prent.
Any substantial deviation fromthis
practice should be subject to prior
under st andi ngs and agreenent between the
Conpany and the Local Coxnittee and/or

t he General Chairman."

JO NT STATEMENT OF | SSUE

Sheds | A and I B on the west side of the Port of Saint John were

| eased by the National Harbours Board to FORTERM a conpany
established by a consortium of stevedoring conpanies, by an agreement
as of May 15, 1979. FORTERM a term nal operator and a nenber of the
Maritime Enpl oyers Association (MEA), utilizes |abour (longshorenen)
supplied by the International Longshorenen's Association (ILA) on the
basis of a collective agreement between the MEA and the | LA

Prior to the introduction of term nal operations at Sheds | A and IB
CP Freight Handl ers unloaded traffic fromrailway box cars and
brought it into the sheds. Since the introduction of term na
operations at these two sheds, the traffic has been handl ed solely by
menbers of the ILA paid by FORTERM

The Union contends (1) that the Conpany viol ated the Preanble of the
two coll ective agreenents in question when it subnmitted to the work
bei ng perfornmed by I LA | abour at Sheds | A and I B without a prior
under st andi ng bei ng reached with the Union; (2) the Conpany be
required to provide for CP enployees to unload traffic at Sheds | A
and I B; and (3) that the appropriate enpl oyees aggrieved by all owed
paynment for all time |ost account of this violation.



The Conpany contends (1) that the Preanble of the two collective
agreenents in question was not violated; (2) that there is no
contractual requirenment for the Conpany to nmake provision for its
enpl oyees to unload traffic at Sheds I A and | B; and (3) that there
exi sts no basis for any paynents to be made to any enpl oyee.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) W T. SWAIN (SGD.) J. B. CHABOT
General Chairman General Manager

Operation and Mi nt enance
There appeared on behalf of the Conpany:

D. W Flicker - Counsel, Canadian Pacific Linmted, Mntrea
D. Cardi - Labour Relations Oficer, CP Rail, Montrea
M A. Pinard - Manager, Special Projects, CP Rail, Atlantic

Regi on, Montrea

And on behal f of the Brotherhood:

J. Shields - Counsel, Otawa

W T. Swain - General Chairman, BRAC, Mbntrea

D. Her bat uk - Vice General Chairnman, BRAC, Montrea

J. Scott - Vice General Chairman, BRAC, Saint John, N B
P. Vernette - Vice General Chairnman, BRAC, Montrea

R. Saunders - Local Chairman, BRAC, Saint John, N. B

AWARD OF THE ARBI TRATOR

As is noted in the Joint Statenent of Issue, it has historically been
the work of Freight Handl ers, enployees of the Conpany, to | oad and
unl oad railway cars at the Port of Saint John as at other port
facilities. Loading and unl oadi ng of ships has then been perforned
by | ongshorenen, being nenbers of another union and enpl oyees of

ot her enployers. The material so handl ed was, at |east with respect
toits transport by rail, "the Company's freight" wi thin the neaning
of the Preanble to the Collective Agreement. As a result of the
"term nalizat which is described, this traffic is now handl ed - at
the sheds referred to - by |ongshorenen and not by the Conpany's
enpl oyees.

The changes whi ch have occurred are not sinply changes of work
assignment. Previously, at the sheds in question (and it renmains the
case at other sheds), "comon user" operations were conducted. Wile
the sheds were the property of the National Harbours Board, the
railway as well as the stevedoring compani es had access thereto, and
each used its own workforce to performthe work it had to do. Now,
however, (at the sheds in question), the National Harbours Board has
| eased the premises to FORTERM and FORTERM refuses, in effect, to
permt access to the sheds or performance of work there by any other
than the | ongshorenen whomit enploys pursuant to the Collective
Agreenent by which it is bound.

The "term nalization" of the operations would appear to create
efficiencies and to be in the best interests of all concerned -



except the Freight Handlers. \While the Conmpany has made
representation to the National Harbours Board on their behalf, and
has sought at all tinmes to point out the |abour relations

i nplications of the changes being nade, it does not appear to have
had control over those changes, and its position is perhaps best
described by the Union's contention as set out in the Joint Statenent
that it "submtted to the work being perforned by ILA | abour". The
Conpany may, in the event, benefit fromthe changes that have taken
pl ace, but it does not appear to have had nuch choice in the matter
or to have played any role in bringing them about.

The National Harbours Board is nore than the | essor of the prem ses.
It may, in the exercise of its authority, direct the flow of any type
of cargo through whatever port facility it chooses. The

“term nalization" which has occurred has been as a result of its
policies, inplenented through its | eases and other contractua
arrangenents with FORTERM and others. The | ongshorenmen now | oadi ng
and unloading freight cars in the sheds nmay be perform ng tasks
formerly performed by Freight Handlers, but they do not do so as

enpl oyees of the Company, nor, it seens clear,does their enployer
FORTERM act under the direction and control, or at the instance of
the Conpany in this respect. That is, | do not consider that FORTERM
or any other party involved acts as a subcontractor for Canadi an
Pacific with respect to the performance of their work. The work has
not been contracted - out by the Conpany, and it is not causing the
work to be perforned by other than its own enpl oyees : rather,
Canadi an Pacific has, by reason of the new arrangenent, ceased to
performthis work, which is now perforned by others, as a part of
their own operations. The performance of those tasks at the sheds in
guestion can no | onger properly be described as "handling the
Conpany's freight” within the nmeaning of the Preanble to the

Col | ective Agreenent.

The Preanbl e does, in ny view establish a formof prohibitio of
contracting - out. |Indeed, it goes beyond that and calls for the
assi gnment of the work described not sinply to nenbers of the
bargaining unit, but to nmenbers of a particular classification. What
is "contenplated” is, expressly, of a general nature, and the
possibility of deviation fromthe historical practice is raised. The
i nstant case, however, is not one of a "deviation" fromthe Conpany's
practice. Such m ght occur where the Conpany itself continues to
performthe work, or where indeed it subcontracts it. Here, however
the inmplicit basis for what is dealt with in the Preanble is absent
the Conpany is, at sheds involved, no |onger doing the work of
handling freight fromshed to cars or vice versa; the cargo so
handl ed is not now "the Conpany's freight". That phrase, as used in
the preanble, does not, in ny view, relate to any distinction
involving the rates paid by shippers.

Wi le, without elaborating on its effect, | agree that the Preanble

i ncludes a form of prohibition of contracting - out, | find that
there has, in the circunmstances described, been no contracting - out,
and no violation of the Collective Agreenment by the Conpany.
Accordingly, the grievance nust be di sm ssed.



J. F. W WEATHERI LL,
ARBI| TRATOR.



