CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 956

Heard at Montreal, Tuesday, June 8, 1982
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(EASTERN REG ON)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

A claimby the Union that the Conpany violated Section 13.12, Wage
Agreenment No. 17, and Section 3.5 of the Machine Operators

Suppl emrent al Agreenent when M. D. C. Flem ng was not pernmitted to
occupy a position of Group 1 Machine Operator on the Rail Change Qut
Machi ne.

JO NT STATEMENT OF | SSUE:

1. On July 30, 1981, M. Flem ng was naned in Eastern Region Bulletin
No. 82 as one of the senior applicants for Goup 1 Machi ne
Operator position on the Rail Change Qut Mchi ne.

2. On August 15, 1981, M. Flening reported to the Rail Change Qut
Gang at which time he was not permtted to occupy a position on
the Rail Change OQut Machine. He was instead assigned as a Goup 1
Machi ne Operator of a Ballast Regul ator on that gang.

3. On August 21, 1981, M. Flening was displaced fromthe Operator
position on the Ballast Regulator at which tinme he requested to
displace to a Goup 1 Operators position on the Rail Change Cut
Machi ne. This request was deni ed.

4. M. Flem ng then exercised his seniority to a position of Goup 1
Machi ne Operator on a Surfacing and Lining Gang wor ki ng at anot her
| ocation, occupying the position commenci ng August 25, 1981

The Uni on cont ends:

-that in not permitting M. Flemng to occupy a position of Goup 1
Machi ne Operator on the Rail Change Qut Mchi ne the Conpany viol at ed
Section 13.12 of Wage Agreenment No. 17 and Section 3.5 of the
Machi ne Operators Suppl emental Agreenent;

-that D. C. Flenming be paid for the three days pay he | ost when not
al lowed to displace a junior enployee as RCO Operator August 22-24,
1981, inclusive;

-that D. C. Flenming be paid the difference in total conpensation
i ncluding overtinme, that he earned as Machi ne Operator on the S. and
L. Gang to that he could have earned as Goup 1, RCO Operator



The Conpany denies the Union's contentions.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) H J. THI ESSEN (SGD..) D. V. BRAZIER

Syst em Feder ati on- General Chairman (for) Acting Genera
Manager ,
Operation &

Mai nt enance
There appeared on behal f of the Conpany:

. J. \Waddel | - Labour Relations Oficer, CP Rail, Mntrea

L. A Cdarke - Supervisor, Labour Relations, CP Rail
Toronto

K. W Sutherl and - Superintendent, Mintenance of Way, System

CP Rail, Montrea
And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
Ot awa

R Wrost ok - Federation General Chairmn, BMAE, Ednonton

E. J. Smith - General Chairman, BMAE, London

R. Lunn - General Chairman, BMAE, Vancouver

F. L. Stoppler Vi ce-Presi dent, BMWE, Otawa

AWARD OF THE ARBI TRATOR

The grievor submitted an application for a position as R C.0. Unit
Operator. Such an operator would, it appears, be classified as a
Machi ne Operator Group 1. The grievor was already a Machi ne Operator
Goup 1. It does not follow that he could do any job which m ght be
assigned to enployees in that classification, and in particular it
does not follow that the grievor was, by viture of being a Machi ne
Operator Group 1, qualified to operate any or all units of the R C O
Machi ne. Fromthe material before nme, it is apparent that the
grievor was not in fact qualified to operate that machine.

The bulletin on which the Union relies is sonewhat amnbi guous. It
does not state that the grievor had been awarded the job for which he
applied, although it appears in other respects to be a job-award
bulletin. Specifically, however, it sinply states that the grievor
was anmong the senior applicants for the job. In fact, as has been
noted, the grievor was not qualified for the machi ne, which he had
never seen before. He was given work (as a Machine Operator G oup 1)
as a Ballast Regul ator Operator, until he was displaced by a senior
enpl oyee. The grievor was not then allowed to displace a junior

enpl oyee working on the R C.0. Mchine because, again, the grievor
was not qualified.

The articles referred to call for pronotion of senior enpl oye or
permt themto displace junior enployees in certain circunstances
provi ded al ways that the senior enployee seeking to exercise such
rights is qualified. The Collective Agreenent does not provide that
seni or enployees are entitled to be trained in such cases, nor that
the fact that junior enployees have been trained is to be ignored.



It sinply requires that enployees be qualified to performthe jobs
they claim The grievor was not qualified to be a unit operator on
the R C.0. Machine There was, therefore, no violation of the

Col I ective Agreenent.

Accordingly, the grievance nust be di sm ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



