CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 969
Heard at Montreal, Tuesday, July 13th, 1982

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY

and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Cl ai m of Loconpotive Engineer L. |I. Donnelly of Sioux Lookout, Ontario
for basic day paynent for being held and not used on October 10 and
17, 1981.

JO NT STATEMENT OF | SSUE:

Loconoti ve Engi neer Donnelly was in assigned work train service on
the All anwater, Bruce Lake, Redditt and G aham Subdivisions. The
assi gnnment was bull eti ned under the provisions of paragraph 33.20 of
Article 33, Agreenent 1.2 to the term nal of Sioux Lookout and did
not specify the nunber of days per week to be worked. On Friday
October 9, 1981 and Friday October 16, 1981, he was notified that his
assi gnment woul d not operate until the follow ng Monday COctober 12,
1981 and COctober 19, 1981 respectively. He remnined at Sioux
Lookout, his home, on Saturday and Sunday October 10 and 11, 1981

and Saturday and Sunday October 17 and 18, 1981.

Loconpoti ve Engi neer Donnelly clainmed two basic days (100 mles) at
m ni mrum t hrough freight rates for Saturday October 10, 1981 and for
Sat urday October 17, 1981.

The Conpany declined paynent. The Brotherhood contends that in
refusing to nmake paynment, the Conpany viol ated paragraph 2.2 of
Article 2, Agreenent 1.2 and paragraph 8.2 of Article 8, Agreenent
1.2.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) A JOHN BALL (SGD.) G E. MORGAN
Gener al Chai r man Di r ect or

Labour Rel ations
There appeared on behalf of the Conpany:
R J. Webe - Manager Labour Relations, CNR, Prairie Region
W nni peg
And on behal f of the Brotherhood:
A. John Ball - General Chairnman, BLE, Regina.

AWARD OF THE ARBI TRATOR



The grievor applied for and was awarded the bulletined position in
question. It was for work train service, and was "to comrence on or
about Septenber 2-81" and was said to have "a duration of

approxi mately three weeks".

The grievor did in fact begin work on that assignment on Septenber 2,
1981. The material before nme does not indicate how frequently the
gri evor worked thereafter until October 10, or what were his days
off. He would, under Article 8, have been entitled to certain days
off, and the material does indicate that the Saturday operation of
the assignnent varied fromweek to week

In any event, the grievor was notified on Friday, COctober 9 and again
on Friday, October 16, that his assignnment woul d not operate on the
Sat urdays and Sundays i mediately following. |In this grievance, the
grievor clainms paynent for the Saturdays. The union's argunent is,
essentially, that since the bulletin gave a starting date and an
approximate termnating date for the assignnent, work tinme would
include all days in between. On that argunment, of course, it would
appear inconsistent not to claimfor Sundays as well as for

Sat urdays, but such clai mhas not been made.

Article 2 of the Collective Agreenment deals with guarantees, and
Article 2.2 is as foll ows:

"Work Train Service

2.2 Except as provided in Article 8, |oconpotive
engi neers assigned to work train service will be
al l owed a basic day at mni mum through freight
rates for each 24 hours held and not used."

It may be observed that it is Article 2 which deals with guarantees,
and not Article 33, which deals with the manni ng of vacancies. The
guarantee in the case of work train service is for a basic day's pay
for each 24 hours "held and not used". The grievor was not "held"
for the Saturdays and Sundays in question. On the contrary, he was
advi sed that his assignnment would not operate. Article 2.2 does not
entitle the grievor to paynent for those days.

Article 8 of the Collective Agreenent is as foll ows:
"Article 8

Home for Saturdays And/ Or Sundays
Work Train Mervice

8.1 Loconotive engineers assigned to work trains for

5 days per week will be given transportation and all owed
to go hone for Saturdays and Sundays. Wen |oconpotive
engi neers can go honme for Saturdays and Sundays, they
wi |l not be paid under paragraph 2.2 of Article 2

8.2 Loconptive engi neers assigned to work trains in
excess of 5 days per week will be given transportation
and allowed to go hone for Sundays. \When | oconotive



engi neers can go home for Sundays they will not be paid
under paragraph 2.2 of Article 2.

8.3 When required for operational purposes and
notwi t hstandi ng the provisions of paragraphs 8.1 and

8.2 two five day periods nmay be conbined into one ten
day period with four consecutive days off. Loconotive
engi neers assigned to such work trains will be given
transportation and allowed to go hone on the four days
of f. Loconotive engineers assigned to work trains under
the provisions of this paragraph will be paid under para-
graph 2.2 or Article 2, except for any of the four days
off on which they were allowed to go hone."

It would seemclear that on the Saturdays and Sundays in question
the grievor could "go home", or stay at honme, and it follows that no
payment under Article 2.2 would be necessary. On the two weeks in
gquestion the grievor was in fact assigned for 5 days per week. No
qguestion arises here under Article 8.3, but the argunment appears to
be that Article 8.2 applies, and that the assignnment was one "in
excess of 5 days per week"”. To the extent that it was, then the
grievor would have been entitled to Sundays off, but - where he could
go honme - without pay. This argunent rests on the assunption,
however, that the assignment was "in excess of 5 days per week". In
nmy view, that assunption is not justified. |If the bulletin gave

i nadequate information then a grievance relying on any materia

provi sions of the Collective Agreenent might have been filed in that
respect although there would appear to be no support for such in the
Col l ective Agreenment. It is not reasonable, however, to assume that
a bulletin in respect of an assignment of indeterm nate duration
gives a right to work or paynent for every day of such undeterm ned
period of tine.

The grievor's assignnent was not in fact one to work every day for
an indeterm nate period, nor, | think, can it properly be concl uded
to have been one for "in excess of 5 days per week". The facts
appear to be that the grievor worked five days in some weeks and siXx
in others. He would be entitled to the benefit, and subject to the
l[imtation of either Article 8.1 or Article 8.2, according to the
circunmstances. Nothing guaranteed him as the grievance appears to
assert, a six-day week.

For all of the foregoing reasons, the grievance is disn sse



