CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 972

Heard at Montreal, Tuesday, July 13th, 1982
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
EASTERN REG ON

and
UNI TED TRANSPORATI ON UNI ON

Dl SPUTE:
The di sm ssal of Conductor/Trai nman/ Yardman A. M Cof fin.
JO NT STATEMENT OF | SSUE:
Foll owi ng an investigation on Septenber 16, 1980, the Conpany,
effective Septenber 17, 1980, dismi ssed M. Coffin fromservice for
"conduct unbecom ng an enpl oyee of Canadi an Pacific by indecently
exposi ng yourself, while on duty in the vicinity of M| eage 104.9,
Cartier Subdivisionm March 30, 1980".
The Uni on contends that the discipline inposed was too severe and
request that M. Coffin be reinstated to Conpany service with ful

rights, but w thout paynment for tinme out of service.

The Conpany has refused the Union's request to reinstate M. Coffin.

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) B. MARCOLI NI (SGD.) L. A CLARKE
General Chairman for A. A Boyar,
Acting General Manager
There appeared on behalf of the Conpany: Operation & Miintenance
L. A Carke - Supervisor, Labour Relations, CP Rail, Toronto
B. P. Scott - Labour Relations,Oficer, CP Rail, Montrea
D. J. cMIlan - Assistant Superintendent, CP Rail, Sudbury
And on behal f of the Union:
B. Marcolini - CGeneral Chairman, UTU, Toronto
J. Sandie - Vice-President, UTU, Sault Ste. Marie
A M Coffin - Grievor, Sudbury

AWARD OF THE ARBI TRATOR

In March, 1980, the grievor, while on duty (although apparently
during a lunch break taken while his train was on a siding),
coanmitted the offence of indecent exposure. He was, in fact, charged
with indecent assualt as a result of a conplaint which was made. The
Conpany, it seenms, was aware that a charge had been laid, but took no
disciplinary action at the tinme awaiting, it would appear, the
outcome of the grievor's trial. At the trial, a plea of guilty to



the | esser charge of indecent exposure was accepted, and the grievor
was fined $150. 00.

It woul d appear that there was no substantial foundation for the
charge of indecent assault. As to the indecent exposure, however, it
is clear that the offence was comritted. Shortly after the
conviction, an account of the proceedings, identifying the grievor as
an enpl oyee of the Conmpany, appeared in a |ocal newspaper. There is
no doubt that such publicity with respect to an enpl oyee, especially
one who, like the grievor, had some responsibility and the
possibility of sone contact with the public (the grievor was worKking
at the tinme as a yard foreman, but is a qualified conductor and

engi neman; he was described in the newspaper account as a conductor)
is, even in an indirect and inprecise way, disadvantageous to the
Conpany. \Whether or not the grievor was on duty at the tinme (no
gquestion arises here as to any failure by the grievor to performhis
assigned work), the Conpany would be entitled to assess sone form of
di sci pli ne agai nst an enpl oyee whose conduct affected its interests
in this way. That, indeed, is not in question. The issue here is as
to the severity of the penalty inposed.

It may be noted that the Conpany's assessnent of discipline was made
following a proper investigation and the establishnent of the facts.
The newspaper account, which was presented at the investigation, was
not "evidence". The grievor was sinply asked if he were the person
referred to, and if' he had indeed been convicted. He replied, quite
properly, that he was, and that he had. There is, then, no question
of proof involved.

It was argued that for the Conpany to investigate the matter and

di scipline the grievor was to subject himto doubl e jeopardy,
contrary to Section 11 (h) of The Canadi an Constitution, which

provi des that a person found guilty and puni shed for an of fence shal
not be tried or punished for it again. The assessnent of discipline
by an enpl oyer, however, is an entirely different and distinct matter
fromcrimnal proceedings instituted by the Crowmn for an offence
under the Crimnal Code. Where an enployee's actions constitute (as
here) an offence under the Code, those sane actions may (as here)

al so constitute an industrial offence against his enployer. \hether
or not crimnal charges are laid in respect of those actions, and
whet her or not there is a conviction, the enpl oyer nmay neverthel ess
take whatever action may be justified in respect of the industria

of fence. The power to discipline for just cause is not somehow
renmoved by the fact of crimnal proceedings, any nore than woul d he
the power of the victimof an autonpbile accident to sue the other
party, by the fact of the other party's being charged with reckl ess
driving.

In assessing the appropriate penalty, regard is to be had to all of
the circunstances, including the action itself, the disciplinary
record of the enployee, and other pertinent matters particular to the
case. As has been noted, the fact of such conduct by an enpl oyee
reflects adversely on an enployer and indeed on all those associ ated
with the person. This adverse reflection, however, is of an
indirect, inprecise and enotional kind, and would be difficul't to
anal yse or quantify.



The grievor's action, it appears, was attributable to an inpul se
which the grievor found difficult to control. It is, however, one
whi ch he recogni zed, and for which he sought treatnent. He was
convicted for the sane offence in 1970. He sought treatnent then
and was successful in controlling his inpulse for sone ten years. It
woul d appear that he again sought treatment in March of 1980
(apparently inmediately after the episode over which he was charged).
He appears to have attended regularly for psychol ogical and
psychiatric treatnent ever since. |n Septenmber, 1980, the
psychol ogi st treating himcertified that "the prognosis for adequate
control over his behavioural problemis good”, and in Cctober of that
year the psychiatrist certified to the same effect, stating his "hope

t hat subsequent to this treatnent, he will once again be able to
control himself in terns of his behaviour for a prolonged period of
time". \Wile such prognoses were encouraging if not entirely

reassuring, the grievor continued regular treatnent, and in February,
1981, the psychol ogist stated that the grievor thought he had reached
a point of satisfactory control over his inpulses, and that "with the
continuation of his treatnent here, we trust he should be able to

mai ntain this control™. In My, 1981, the psychol ogi st reported a
"very good" prognosis for continued control, and clearly supported
his reinstatenent at work. In Decenber he wote that the grievor

"appears to have established a secure control over his behaviour".

In February, 1982, the psychiatrist stated that there was no reason
to suppose that the grievor "would not be able to succeed again in
controlling his feelings should they occur", and set out his feeling
“that he is fit to return to his normal enploynment”. The grievor has
continued to receive treatnent. He found enploynment with a delivery
conmpany, having explained his situation to that enpl oyer when he was
hired. That enpl oyer gives himan excellent reference. The grievor
is, further, supported by his wife and famly in his efforts to dea
with his problem

The grievor's discipline record is a nmixed one. He was hired by the
Conpany in SeptenfPer, 1969, as an unclassified | abourer, and has
progressed to the qualifications noted above. He has been discipline
on several occasions, never for m sconduct involving his persona
conmportnent, but usually for matters relating to safety practices.

At the tinme of his discharge (in Septenber, 1980), his record stood
at 30 denerits, being nmade up of 15 denerits for inproper swtching
on Septenber 20, 1979, and 15 denerits for failure to appear for an
investigation relating to that incident. At the time of his

di scharge, then, the grievor was only a few days away from bei ng
credited with one year's clear record. He had been so credited on
four occasions in the past, and had, as well, been awarded nerit

poi nts for rendering assi stance beyond normal duties in rerailing
cars, in April, 1976.

In the instant case, which nay in sone respects be conpared to a case
of alcoholism the grievor has denonstrated a willingness to face and
to treat a problem of inpulsive behaviour. |In this particular case,
the evidence is that the grievor has undertaken such treatnent
sincerely and assiduously. It has, on the naterial before me, been
successful, insofar as that woul d appear to be neasurable. Wile the
outrageous and i ndecent nature of the episode for which the grievor
was convicted would justify his imediate suspension from enpl oyment,
the fact of his successful treatnent, and all the circunstances



relating to his enploynent, indicate that a termto such suspension
was proper, and that discharge was not justified in this case.

Accordingly, it is nmy award that the grievance be all owed, and that
the grievor be reinstated in enploynent forthwith, w thout |oss of
seniority, but w thout nobnetary conpensation in respect of tinme out
of service.

J. F. W WEATHERILL,
ARBI| TRATOR.



