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This matter relates to certain disciplinary action taken with respect
to the grievor, nanely his renoval fromthe Engi neman's Trai ning
Program because of unauthorized absence.

The Conpany raises the prelimnary objection that the matter is not
arbitrable, as not having been subnmitted to arbitration within the
time limts set out in the Collective Agreenent.

The facts are not in dispute. The grievor was advised by tel ephone
on April 16, 1981, that he was renoved fromthe Program Witten
reasons were furnished on April 20. A grievance was filed, and it
was processed in tinmely fashion up to the |ast step of the grievance
procedure, that of appeal to the General Manager. The Genera
Manager's deci sion, denying the grievance, was rendered on August 31
1981.

Article 39 (c) Step 2 of the Collective Agreement provides for the
submi ssi on of grievances to Arbieration. That article is as follows:

"Wthin 60 cal endar days fromthe date decision
was rendered under Step |,the General Chairnman
may appeal the decision in witing to the

General Manager, whose decision will be rendered
in witing within 60 cal endar days of the date of
the appeal. The decision of the General Manager

shall be final and binding unless within 60

cal endar days fromthe date of his decision
proceedings are instituted to submit the grievance
to the Canadian Railway O fice of Arbitration for
final and binding settlement w thout stoppage of
wor k, except that an appeal against the dism ssa
of an enpl oyee which does not involve a claimfor
paynment for tinme |ost, may be submitted to the
Canadi an Railway Office of Arbitration at any tine
within 2 years fromthe date of disnissal."

The grievance in the instant case was sought to be submitted to
arbitration on April 2, 1982. That was very substantially beyond the
60-day period referred to in the Collective Agreenment. By Article 39
(c) Step 2, the decision of the General Manager was then the fina

and binding resolution of the nmatter, unless it is Che conming within
the exception to that general provision, that is,unless it is a case
of "appeal against the disnissal of an enpl oyee which does not nvol ve
a claimfor paynment for tine lost". |If it is that sort of case, then
it has been referred to arbitration within the enlarged tine

provi ded.

There is no claimfor paynment for tinme lost. |In ny view, however,
the case is not one involving an appeal against the "dism ssal" of an
enpl oyee, as that termis used in Article 39 (c). There is, of
course, a sense in which it nay be said that the grievor was

"di sm ssed" fromthe Engineman's Training Program By the sane

t oken, an enpl oyee who is dempted might be said to be "disn ssed"
froma particular job. But "dism ssal" froma particular job or
programis not the sane thing as the unqualified "dismssal" referred
toin Article 39 (c) where the termis, | have no doubt, used as a



synonym for discharge or term nation of enployment. The grievor in
the instant case was not dismissed in that sense. His enploynent
rel ati onship was unaffected, and he returned to his former position
of Trai nman/ Yar dman.

This is not a case of appeal against dismssal, as that termis used
in Article 39 (c) and indeed in ordinary |anguage (in cases where it
is used without qualification). The grievance was not, then

referred to arbitration in tinmely fashion. As the Collective
Agreenent and the Menorandum establishing the Canadi an Railway O fice
of Arbitration nake clear, the matter is not arbitrable. The
grievance nust therefore be disn ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



