CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 976
Heard at Montreal, Tuesday, Septenber 14th, 1982
Concer ni ng
CANADI AN PACI FI C EXPRESS LI M TED
and
BROTHERHOOD OF RAI LWAY, AI RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:

The assessing of fifteen denerits to enployee J. Hunt, Canbridge,
Ontario, for unsafe operation of tow notor.

JO NT STATEMENT OF | SSUE

Novenber 6, 1981, enployee J. Hunt, was involved in a tow notor

acci dent and consequently assessed fifteen denerits which resulted in
accunul ati on of over sixty-five denerits.

The Brotherhood naintains the assessing of discipline was not

war rant ed and requested they be expunged fromhis record, he be
reinstated and paid all wages due himwhile out of service.

The Conpany declined the Brotherhood s request.

FOR THE BROTHERHOOD: FOR THE COVPANY

(SGD.) J. J. BOYCE (SGD.) D. R SMTH

General Chairman, System Board Director, Industrial Relations,
of Adjustnent No. 517 Per sonnel and Admi nistration

There appeared on behalf of the Conpany:

D. R Smth - Director, Labour Relations & Adm nistration

CP Express, Toronto
B. D. Neill - Manager, Labour Rel ations, CP Express, Toronto
P. E. Tinpson - Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, System Board of Adjustment
No. 517, BRAC, Toronto

J. Crabb - General Secretary Treasurer, BRAC, Toronto

M Gaut hi er - Vice General Chairman, BRAC, Toronto

AWARD OF THE ARBI TRATOR

At the hearing of this matter, the Union alleged that there had been
no investigation of the matter, as required by Article 8.1 of the
Col l ective Agreenment. That Article is as follows:



"8.1 An enpl oyee shall not be disciplined or

di smissed until after a fair and inpartia

i nvestigation has been held and the enpl oyee's
responsibility is established. An enployee may

be held out of service for such investigation

for a period of not nore than 5 worki ng days and he

will be notified in witing of the charges agai nst
him"
There is, it will be noted, no reference to this in the Joint

Statenment of |ssue, which raises only the question of the merits of
the Conpany's action in assessing discipline. The fact that no
investigation in the formof the taking of the traditional question
and answer statenent was held, was the subject of correspondence
between the parties in the course of the grievance procedure. It has
not been nade the basis of the dispute subnitted to arbitration

In any event, it is clear that the matter was investigated, and that
the grievor was aware of the action for which his accountability was
in question. This investigation was held by the Safety Conm ttee, of
whi ch a Uni on Representative was a nmenber. Both the grievor and

anot her enpl oyee, injured in the accident, were present. \Wether or
not the Union Representative concurred in any reconmendation to
assess discipline, the matter was in fact investigated, and the
grievor had the opportunity to be heard. Wether or not an

enpl oyee's responsibility is "established" at an investigation, the
guestion at arbitration, of course, is whether or not there was just
cause for the disciplinary action taken, and that is the issue before
me in this case.

The grievor, who first worked for the Conpany in May, 1979, becane a
full-time enployee in Septenber, 1980. His classification was that
of Warehouseman. On Friday, Novenber 6, 1981, he was operating a
forklift in the Canbridge Termi nal. At approximately 0140 hours,
while attenpting to make a turn into a trailer, he backed into a
doorway to position hinself. He took too wide a swing, and pinned a
fell ow enpl oyee between the back of the townotor and the edge of a
steel power conveyor. The other enployee suffered injuries to his
right |l eg and knee which required nedical treatnent.

It Would appear fromthe accident investigation report (which the

Uni on Representative did not sign), that the injured enpl oyee was
criticized for unloading skids on the dock edge of the power conveyor
especially, it was said, when a tow notor was working nearby. That,
of course, did not relieve the grievor of his responsibility to be
aware of other enployees working in the area where he was
manoeuvering his vehicle. Were, as in this case, an enpl oyee has
been pi nned between the back of a tow notor and a conveyor, the facts
speak for thenselves, and unless there were some strange

ci rcunst ances which could explain that the incident was sonehow not
the grievor's fault (as no such circunstances have been suggested),
then the obvious conclusion is to be drawn.

The grievor was, | find, careless in the operation of the forklift,
and Was subject to discipline therefore. 1In the circunstances of



this case, | do not consider that the assessnment of fifteen denerits
was excessive. The grievor had been disciplined on four previous
occasion in the sane year, for offences involving carel essness or
unsafe acts, and at |east one of these also involved personal injury.

For the foregoing reasons, the grievance is dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



