CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 977

Heard at Montreal, Tuesday, Septenber 14th, 1982
Concer ni ng

CANADI AN PACI FI C EXPRESS LI M TED
and
BROTHERHOOD OF RAI LWAY, AI RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:

The term nation of Vehicleman Hayball due to the | oss of his drivers
license, for inpaired driving.

JO NT STATEMENT OF | SSUE
On March 26, enpl oyee Hayball was advised that his services were no

| onger required as he had lost his privileges of driving for a
3-nmont h peri od.

The Brotherhood contend that M. Hayball should have been allowed to
exercise his seniority and displace a junior position that did not
call for driving duties.

The Conpany declined the Unions request.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.)) F. W MNEELY Db R SMTH

FOR: GCeneral Chairman, System Board Director, Industrial Relations,
of Adjustnent No. 517 Per sonnel and Admi nistration

There appeared on behalf of the Conpany:

D. R Smith - Director, Labour RElations & Adm nistration
CP Express, Toronto

B. D. Neill - Manager, Labour Rel ations, CP Express, Toronto

P. E. Tinpson - Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, System Board of Adjustnent
No. 517, BRAC, Toronto

J. Crabb - General Secretary Treasurer, BRAC, Toronto

M Gaut hi er - Vice General Chairman, BRAC, Toronto

AWARD OF THE ARBI TRATOR

The grievor entered the Conpany's service on February 19, 1974. He
had, according to his statenment, a good record. He was discharged on
March 26, 1982, because his driving |licence had been suspended for

t hree nonths.



The grievor's |icence was suspended followi ng a conviction for

i rpai red driving. Possession of a valid licence is a condition of
enpl oynment for a Vehicleman. The grievor, through his own fault, was
t hus unable to performthe functions of his job for three nonths. He
had no right uhder the Collective Agreenent to displace junior

enpl oyees in these circunstances, nor was the Conpany under any
obligation to provide work for him

The grievance in this nmatter appears to have raised a question of
conpliance with Article 8.1 of the Collective Agreenent, which
requires that an investigation be held prior to dismssal or the

i mposition of discipline. 1In this case, no investigation was held at
the time of the grievor's disnmissal. One was held, however, on Apri
8, 1982. There is no question as to the facts and the question of
conpliance with Article 8.1 was not raised in the Dispute and Joi nt
St at ement of |ssue.

Generally, an enpl oyee who does not present hinself willing and able
to work will be subject to discharge. There are of course situations
where this is not so, as where an enployee is sick or injured -

unl ess the sickness or injury involves a permanent or |ong-term
disability. Here, the grievor's disability was a | egal one, inposed
by reason of his own fault, but it was of |limted duration and did
not, it appears, relate to m sconduct in enploynent. While such a
case is, | think, properly treated as a discipline matter rather than
as one of absence due to illness or injury, in assessing the penalty
i mposed - that is, in determ ning whether or not there was just cause
for discharge - regard may be had to that anal ogy.

No consideration to the contrary appearing, it would appear that it
woul d have been reasonable to have granted the grievor a | eave of
absence for the period of his incapacity. There is nothing in the
mat eri al before nme to suggest that the requirenents of the service
woul d not permt that. O course, this case was not presented as a
request for |eave of absence, and | do not decide it under Article 20
of the Collective Agreenment. It is rather, as | have noted, a matter
of assessing the appropriateness of the penalty inposed.

In all of the circunstances, and having regard to the issues as they
were placed before me in this particular case, it is my conclusion
that there was not just cause for dism ssal of the grievor, but that
a case for conpensation for |oss of earnings has not been made out.
It is ny award that the grievor be reinstated in enpl oynent
forthwith, without |oss of seniority, but w thout conpensation.

J. F. W WEATHERI LL,
ARBI TRATOR



