CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 983
Heard at Montreal, Wednesday, Septenber 15th, 1982
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
(PACI FI C REG ON)
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Di scipline of 35 denerits assessed to Leading Track Maintainer D. F.
Bobyak for his act of insubordination, by striking a Conpany
Supervi sor at Andrew, Al berta, Novenmber 13, 1981.

JO NT STATEMENT OF | SSUE:

On Novenber 13, 1981, Leading Track Maintainer D. F. Bobyak entered a
Conpany bunkhouse, asked Foreman M hal cean what he was doing in the
bunkhouse, and then struck the Foreman in the face knocking off his
gl asses.

The Uni on contends that:

(1) The incident took place after working hours.

(2) D. Bobyak was not insubordinate as M M hal cean was not
hi s i mmedi at e supervi sor

(3) Al discipline should be renpved.

The Conpany contends that discipline assessed M. Bobyak's record was
Warrant ed and has denied the Union request.

FOR THE UNI ON: FOR THE COMPANY:

(SGD.) H. J. TH ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chairman Operation and Mi nt enance

There appeared on behal f of the Conpany:

R. A Col quhoun - Labour Relations O ficer, CP Rail, Mntrea
F. R Shreenan - Assistant Supervisor, Labour Rel ations, CP
Rai |, Vancouver

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMWE
O tawa
E. J. Smith - General Chairman, BMAE, London

AWARD OF THE ARBI TRATOR



There is really no dispute as to the facts. On Novenber 13, 1981
the grievor, whose regular hours of work were from 0800 to 1630,
called in to advise that he was sick and would not be in to work
The message was taken by M. M hal cean, a foreman (and a nmenber of
the bargaining unit), who was asked to pass it on to the grievor's
foreman, M. Chornohus. At the end of the day, at about 1635, the
grievor came to the bunkhouse, to advise his forenman that he intended
to show up for work the followi ng Monday. It would seemthat M.
Chor nohus was not there, but that M. M hal cean was. The grievor,
entering the bunkhouse and seeing M. M hal cean, asked hi m what he
was doing there. There was certainly nothing inproper in M.

M hal cean's being there, and in fact he was finishing up certain
paperwork. (M. M halcean's statenent was that the grievor said
"What the hell are you doing here, you're not supposed to be here").

According to the grievor, M. Mhalcean replied (quite properly, one
woul d think), that it was none of the grievor's business. M.

M hal cean then said "How conme you are taking days off, cr are you on
hol i days?". While this sort of sarcasm mi ght better have been |eft
unsaid, it was not entirely unjustified in the circunstances. It was
certainly not of such a nature as to provoke the assault which then
took place. As the grievor stated "I did not like this so | went and
sl apped hinf'. It was M. M hal cean's statenent that the grievor
"struck me in the face with his clenched fist knocking nmy gl asses

of f". Another enployee who was present stated that the grievor
"struck the foreman in the face knocking off his glasses". It was
the foreman's statenent that the other enployee grabbed the grievor
and restrained himfromfurther action

Clearly the grievor conmmitted an unjustified assault on the foreman.
It is of no significance that the foreman was not the grievor's

i medi ate supervisor"”. \While the grievor nmay have been annoyed by
the foreman's words, they did not constitute "provocation" of that
assault. There can be no doubt that the grievor was subject to
discipline in the circunstances, and | do not consider that the
assessnment of thirty-five denerits was excessive in the

ci rcumst ances.

The grievance is therefore disn ssed.

J.F.W WEATHERI LL
ARBI TRATOR



