CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 987
Heard at Montreal, Wednesday, Septenber 15th, 1982
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Di smi ssal of Trackman M R. Fortin of Foleyet, Ontario, effective 25
Sept enber 1981 for the unauthorized possession of goods consigned to
the Conpany's care and for violation of Rule 1.18, Part 2, Form
1233E.

JO NT STATEMENT OF | SSUE:

Foll owi ng an investigation Trackman Fortin was dismissed fromthe
Conpany's service on 25 SeptenfPer 1981 for unauthorized possessi on of
goods known by himto be stolen while in the Conpany's care and for
violation of General Rule 1.18, Part 2, Form 1233E.

The Uni on contends that dism ssal was too severe a penalty and
requests that M. Fortin be reinstated.

The Conpany declined the request.

FOR THE EMPLOYEE: FOR THE COM?ANY:
(SGD.) PAUL A. LEGRCS (SGD.) D. C. FRALEIGH
Syst em Feder ati on General Chairman Di rector Labour Rel ations

There appeared on behalf of the Conpany:

K. J. Knox - Manager Labour Rel ations, CNR, Mbntreal
Li eutenant R C. Werden, Hornepayne, Ont.
T. D. Ferens - System Labour Relations Oficer, CNR, Montreal

And on behal f of the Brotherhood:

Paul A. Legros System Federati on General Chairman, BMAE, Otawa
L. Bol and - Federation General Chairman, BMAE, London
W Mont gonery General Chairman, BMAE, Belleville

AWARD OF THE ARBI TRATOR

The grievor did in fact purchase property, stolen fromthe Conpany,
and which he knew was Conpany property. Indeed, fromthe materi al
before nme, it is quite clear that the grievor knew the property had
been stolen fromthe Conpany. The grievor was found guilty of the
crimnal offence of possession of stolen goods in connection with the



same offence. |In fact, the evidence establishes that the grievor had
counselled the juvenile who conmitted the theft. Faced with the
report of the Conpany police officer who had taken a statement from
the juvenile, the grievor had no question or comment. He eventually
adm tted that he knew the property was the Conpany's, although he had
at first denied it.

In these circunstances, there is no doubt that the grievor was
subject to discipline, and in my view discharge was justified.

Vet her or not it should be concluded (and such is the probable
conclusion) that the grievor procured the theft of Conpany property -
in which case there would surely be no doubt that discharge was
justified - what the grievor did was equally as serious. He was
knowi ngly in possession of property Wich, as | find, he knew to have
been stolen fromthe Conpany, and was obviously in breach of his
obligations as an enpl oyee. \What he did was done knowi ngly, and it
was not sinply a matter of a "lack of judgnent in not resisting the
purchase". His offence was the equivalent of theft directly fromthe
conmpany, and there was no excuse for it. None of the rather specia
ci rcunmst ances which have led to the substitution of a | esser penalty
in cases of theft apply here.

Accordingly, the grievance is dism ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



