CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 989
Heard at Montreal, Wednesday, October 13th, 1982

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Di smi ssal of Track Maintenance Foreman L. R Desrochers, Leading
Track Maintainer G S. Charette and Extra Gang Foreman R J. Bronl ey
effective 25 Septenber 1981 for the rempval and possession of goods
consigned to the Conpany's care.

JO NT STATEMENT OF | SSUE:

Foll owi ng an investigation Track Mai ntenance Foreman Desrochers,

Leadi ng Track Maintainer Charette and Extra Gang Foreman Bronl ey were
di sm ssed fromthe Conpany's service on 25 Septenber 1981 for

del i berate and unaut hori zed renoval and possession of goods and

mat eri al consigned to the Conpany's care involved in derail nent at
Shawnere, Ontario, 1 July 1981.

The Uni on contends that dism ssal was too severe a penalty and
requests that the grievors be reinstated in the service of the
Conpany.

The Conpany declined the request.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) PAUL A LEGROS (SGD.) D. C. FRALEIGH
System Federati on General Chairnman Di rector Labour Rel ations

There appeared on behal f of the Conpany:

K. J. Knox - Manager Labour Rel ations, CNR, Montreal
R. C. Werden - Lieutenant - CN Police, CNR, Hornepayne
T. Ferens - System Labour Relations Oficer, CNR, Montreal

And on behal f of the Brotherhood:

Paul A. Legros - System Federati on General Chairman, BM??,
O tawa

W H. Mntgonmery - General Chairman, BMAE, Belleville

F. L. Stoppler - Vice-President, BMWE, Otawa

L. R Desrochers - Gievor, Foleyet

R J. Brom ey - Grievor, Foleyet

AVWARD OF THE ARBI TRATOR



The instant case involves circunstances simlar in many ways to those
giving rise to Case No. 986. Fromall of the material before nme in
this case, however, | consider that a somewhat different result
shoul d foll ow

There is no doubt that the grievors took property which was not

theirs. It was the property of the Railroad or of its custoners, and
it was wong of the grievors to take it. Although the grievors
stressed the distinction between "taking" and "theft", | am satisfied

t hat what occurred was indeed theft, although the name given to the
conduct does not affect its character as an industrial offence.
Certainiy, the grievors were subject to discipline for what they did.
Generally, the appropriate penalty for such conduct is discharge.

Wil e the enpl oyer contended that the grievors took the property in
question froma derailed freight car, the evidence before ne,

consi dered on the bal ance of probabilities, does not support that
concl usi on, but supports rather the grievors' contention that they
picked it up on the ground at the scene of the derailnment. They
appear to have picked up a haphazard collection of itenms, many of

whi ch coul d, after washing, be worn. There is no substantial support
in the material before me for the view that the grievors' taking of
this property was part of a continuing scheme of theft, that they had
"pil fered" or "l ooted" Conpany prenises or equi pnent, or that they
trafficked in stolen goods.

There was, and here again the case is different fromwhat was put
before me in Case No. 986, nothing surreptitious in the grievors
taki ng of the goods. They transported a few garbage bags of goods
fromthe derailnment side to the yard where their cars were parked, in
arail car while they were on duty. Wile it was, as | have said,
quite wong for the grievors to have taken those goods, the

ci rcunstances in which they were found woul d account in part for
their thinking (too easily) that they were, or would be abandoned.

The grievors frankly admtted what they had done, and recogni zed that
it was wong. In the case of M. Desrochers particularly there is, |
think, a significant simlarity between this case and the situation
dealt with in the Ford Motor Co. Case, 22 L.A.C. 35. Wiile there is
no simlar evidence of the personal circunstances of the other
grievors, who have sonmewhat |ess seniority, | do not consider that

di stinctions can properly be drawn on that basis in the circunstances
of this particular case. Onefinal consideration which appears is an
at nosphere of laxity with respect to pilfering and | ooting which
seens to have devel oped anpbng sonme of the grievors' fellowtownsnen.
The grievors, fromthe material before ne, did not engage in that
behavi our. That atnosphere, however, may have made the grievors' own
wr ongdoi ng seem acceptable to them \Wile this does not alter the
fact that it was wong, it would support the view that what the
grievors did was an aberrant epi sode.

Having regard to all of the foregoing it is ny conclusion that the
penalty of discharge was, in the particular circunmstances of this
case, too severe. It is my award that the grievors be reinstated in
enpl oynment forthwith, wi thout |oss of seniority, but without
conpensation for |oss of earnings or other benefits.



J. F. W WEATHERI LL,
ARBI TRATOR.



