CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 993
Heard at Montreal, Wednesday, October 13th, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Appeal of discipline assessed the record of Conductor K. J. Smith,
Hor nepayne, Ontario, May 16, 1980.

JO NT STATEMENT OF | SSUE:
During his tour of duty on May 16, 1980 as Conductor on Extra 1397
East, M. K J. Smith was charged with a violation of U C.0.R 104B

at the east-end of Nakina Yard.

Foll owi ng an investigation, Conductor Smith was assessed 15 denerit
marks for violation of U C.0.R 104B.

As a result of the assessment of 15 denerit nmarks, Conductor Smth
was di scharged for accunul ati on of demerit marks.

The Uni on appeal ed the assessnent of 15 denerit marks and the
resul tant disnissal.

The Conpany declined the appeal.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) R A BENNETT (SGDh.) G E. MORGAN
General Chai r man Di rect or Labour Rel ations

There appeared on behal f of the Conpany:

H. J. Koberinski - System Labour Relations Oficer, CNR Montreal

M Del greco - Regional Labour RElations Oficer, CNR,
Toronto

J. Sebesta - Coordinator Transportation - Special Projects,
CNR, Montr eal

J. Letwin - Transportation Control O ficer, CNR, Montreal

And on behal f of the Union:

R. A Bennett - General Chairman, UTU, Toronto
R. J. Proul x - General Chairman, UTU, Quebec
J. M Hone - Vice General Chairnman, UTU, Otawa

AVWARD OF THE ARBI TRATOR



On the day in question the grievor was Conductor of Extra 1297 East.

Hi s assignnent was to work with rail grinding equipnent

east of

Naki na on the Caramat Subdivision. After receiving his train orders
the grievor had his train noved to the east end of Nakina Yard. He
then noted that another eastbound train, No. 374, had arrived at
Naki na. He contacted the Conductor of that train, and enquired as to
the amount of work it had at Nakina, and if there were time for the
grievor's train to work ahead of it. It was agreed that there was
time, and the two Conductors then requested fromthe Di spatcher joint
authority to use the main track between Signal 1217 Naki na and Signa
1227 Poilu, and to use the dual control swi tches at Nakina East in
hand position. This authority was given and properly repeated. It
woul d permit the rail grinding equipnent to | eave the yard first,
while No. 374 perforned switching at the east end of the Yard. It
was agreed between the Conductors that the route would be Iined from

the yard to the nmain track at the east end of the yard.

There is a dual (power/manual) controlled switch at the east end of

the yard, and, a short distance further, a dual contro

switch to the

Pagwa Subdivision. The two trains would go over both switches to

perform the operations in question.

Rule 104B is as fol |l ows:

"104B. DUAL CONTROL SW TCHES - When a train or
engi ne is stopped by a signal governing nmovenent
over a dual control switch, if no conflicting
novenent is evident, a nenber of the crew nust
i medi ately communicate with the train di spatcher
and be governed by his instructions. Such
instructions nust include information as to the route
to be used. The instructions nmust be in witing and

repeated to ensure correct understandi ng.

When a train or engine is required to nove over a dua

control switch under a Stop indication

novenment nust

not be nmade until after selector |ever has been taken
out of "power" position and placed in "hand" position

Hand throw | ever nust be operated unti

switch points

are seen to nmove with the novenent of hand throw
lever. Switch nust then be lined for the route to be
used. Selector lever may be restored to "power"
position and | ocked as soon as | eadi ng wheel s have

noved onto the switch points.

VWhen switching is to be done over a dua

control

switch, the switch may be operated manually by a
menber of the crew after authority to do so and work
and time limts have been obtained fromthe train

di spatcher as prescribed by Rule 266. Selector |ever
nmust then be placed in "hand" position and hand throw
| ever operated until switch points are seen to nove
with the nmovenent of the hand throw | ever. Selector

| ever must be left in "hand" position until swtching

novenents have been conpl et ed



VWen sel ector lever is placed in "hand" position, al

si gnal s governing novenents over the switch will

di splay STOP indication and the train or engine
granted work and time limts nmay consider the

i ndi cati on of such signals suspended, and novenents
may be made on hand signals until swi tching conpleted
and selector lever is restored to "power" position and
| ocked. Train dispatcher nust be notified when
switching conpl eted and sel ector | ever has been
restored to "power" position and | ocked."

Both switches are, it appears, governed by the sane signal. Having
given the Rule 266 authorization, the Dispatcher was required to
"block all levers controlling signals governing novenents into such
limts at Stop". The switches were then to be taken off power and
operated nmanually. The grievor instructed his rear-end Brakenman to
line the yard switches and to take the dual control swi tch at Naki na
East off power and line it by hand. He did not give any instruction
with respect to the other dual control swi tch over Which the
nmovenments were to pass, that to the Pagwa Subdivision. The

rear-end Brakeman did not do anything about the Pagwa Subdi vi sion
switch. The grievor watched himwork, and was aware of this. The
grievor's train then noved out of the yard and onto the main |ine,
passi ng over both switches. Subsequently, No. 374 noved out of the
yard and over both switches in connection with switching novenents.

Both Loconotive Engineers stated that they had been told the
"switches" were off power. The Engineer of the rail grinding train
seens not to have realized that the Pagwa Subdivi sion switch was
still on power when he went over it eastbound. Train No. 374 then
nmoved out over the switches, and backed in again to the yard. That
Conductor also did not realize that the Pagwa Subdivision switch was
still on power. Then the Dispatcher called the grievor to enquire if
both switches had been taken off power. \When advised that they
hadn't, he directed that no nove be nade over either until both were
on manual control. The rail grinding equipnent was then returning to
the yard, and on reaching the Pagwa switch the Engi neman placed it in
t he hand throw position.

Al l those responsi bl e (Conductors, Engi nemen and Di spatcher-1 | eave
to one side the Brakeman who was following the grievor's
instructions) realized that it was necessary to put both sw tches
under manual control. They were covered by the same signal and had
been bl ocked. Not to take them off power and manual ly secure them
for the noves to be nade was to run a risk of the switch points

novi ng, and thus of potential derailnment: it nust be known, for each
novenent, that the switch is secured. |In this case, the Engi nenen of
both trains and the Conductor of No. 374 had understood, or at |east
assuned that the grievor would ensure the switches were secure. They
thensel ves were in violation of the rule in this respect, as they
acknow edged.

It is not sufficient for the grievor to say that he thought the Rule
266 authorization referred only to a dual control "switch" rather
than "switches". The particular witten authority is not before me,
al t hough sonme of those involved stated that the reference, at |east
in the radi o nessages relating to the nove, referred to "sw tches".



Even assum ng that only the word "switch" was used, the grievor, if
confused, ought to have sought clarfication of the matter. He ought
not even to have been confused, as he was famliar with the territory
and if careful in his work could not have failed to realize that in
goi ng over the Pagwa Subdivision switch, just as in neking a nove
over the Nakina East switch, he would be nmaking a nove " over a dua
control switch under a Stop indication". Rule 104B is very clear as
to what nust be done in such a case: the switch nmust be placed in
the manual position and then lined. Having conplied with respect to
the Ni kina East switch, there was no reason not to conply as wel
with the nearby Pagwa Switch, to which it ought to have been clear
the rule equally applied.

There was, in ny view, no excuse for this violation of the Uniform
Code of Operating Rules. Such rules are of obvious inportance for
the safety and efficiency of operations, and a breach of that sort
will be just cause for discipline. In my view, the assessment of 15
denerits was not excessive.

It was argued that because the grievor had a bad record, standing at
50 demerits, sonething other than the inposition of denerits (which
woul d subject himto discharge), should be considered. Wile sone of
the denerits on the grievor's record were due to attendance or

m sconduct of fences, others involved rule violations, and it nay be
noted that in two cases these were associated with derail nents.

There were in ny view, no special considerations that would require
the Conpany to treat the rule violation in this case | ess seriously
than it would otherwis do. The grievor has thus accumul ated nore
than 60 denerits, and is subject to discharge.

For all of the foregoing reasons, the grievance is disn ssed

J. F. W WEATHERILL,
ARBI TRATOR



