CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 995
Heard at Montreal, Thursday, October 14th, 1982
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE:

Claimby the Union that the senior applicant M. L. Miscat should
have been awarded the position of Cl erk (M ntenance of Way)
advertised in bulletin No. 117 dated Decenber 29, 1981

JO NT STATEMENT OF | SSUE:

Bulletin No. 117 dated Decenber 29, 1981 was awarded to an enpl oyee
junior to M. Miscat. The Union contended that he had sufficient
merit and ability to performthe duties of this assignment and shoul d
have been given the opportunity to denonstrate that ability in
accordance with the provisions of Articles 24.1 and 24.4 of the
col l ective agreenent and requested that he be awarded bulletin No.
117 and be rei nbursed for |ost wages.

The Conpany deni ed the Union request.

FOR THE EMPLOYEE FOR THE COWPANY
(SGD.) W T. SWAIN (SGD.) L. A CLARKE
General Chairman for: J. P. Kelsal
General Manager,
There appeared on behalf of the Conpany: Operation &
Mai nt enance
L. A. Clarke - Supervisor Labour Relations, CPR, Toronto
D. Cardi - Labour Relations Oficer, CPR Mbntrea
J. H Mrson - Ofice Manager, Superintendent's Ofice, CPR
Toronto

And on behal f of the Brotherhood:

W T. Swain - General Chairman, BRAC, Mbntrea
P. Vernette - Vice General Chairnman, BRAC, Montrea
E. Bragan - Local Chairperson, BRAC, Toronto.

AWARD OF THE ARBI TRATOR
Article 24.1 of the Collective Agreenent is as follows:

"Pronotion shall be based on ability, nmerit
and seniority; ability and nmerit being
sufficient, seniority shall prevail

The officer of the Conpany in charge shall be



the judge, subject to appeal, such appeal to
be made in witing within fourteen cal endar
days of the appointnent."”

Article 24.4 is as foll ows:

"An enpl oyee assigned to a position by bulletin
will receive a full explanation of the duties

of the position and nust denonstrate his ability
to performthe work within a reasonabl e period

of up to thirty cal endar days, the length of tine
to be dependent upon the character of the work
Failing to denonstrate his ability to do the work
within the period all owed, he shall be returned
to his forner position without |oss of seniority,
and the position shall be awarded to the next
seni or qualified enployee who has applied."

In the instant case, the Oficer of the Conpany in charge, being the
O fice Manager of the Superintendent's O fice in Toronto, concluded

that the grievor did not have the ability to do the job in question

Thi s concl usi on was based on the deternination that the grievor did

not nmeet the typing requirement which was listed in the job bulletin
as one of the duties of the job.

There is no issue as to the bona fides of the Ofice Manager's
decision. In nmy view, the grievor's having attained a typing
proficiency of 10 words per mnutes on a typing test shows clearly
enough that he was not able to type to any reasonabl e standard of
efficiency, and there is no reason to conclude that he would be able
to denonstrate reasonable typing efficiencies within the period
provided for in Article 24.4. That period, it may be noted, is not a
training period, but is rather one in which enpl oyees selected on the
basis of ability nust denonstrate such ability.

It was contended for the Union that the typing requirenent was
unreasonable. On the material before ne, however, it appears that
for the particular position in question (whatever m ght be the case
in other localities), there was a requirenent of an average of one
hour's typing per day. An enployee who, by reason of his inability
to type at a reasonabl e speed, nust spend several hours a day at that
task would, in all probability, be unable to acconplish the rest of
his work. Failing that, it would be necessary to assign the work to
others and thus, in effect, to change the job itself. The
determination of what work is to be performed is for nanagenment to
make. It has not been shown that the requirenment that a Clerk

Mai nt enance of Way, be able to type was an unreasonabl e one.

It has not been shown that the grievor in fact had the ability to
performthe job which was required to be done. The grievor was not,
therefore, entitled to the job under the provisions of the Collective
Agreenent. What was said in Cases 411, 600, 702 and 707 applies as
well in this case, although sonme of those cases raise additiona

i ssues to that in question here.

For all of the foregoing reasons, the grievance nmust be disnm ssed.



J. F. W WEATHERI LL,
ARBI TRATOR.



