CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1000
Heard at Montreal, Tuesday, Novenber 9th, 1982
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di smissal of Trainman R. J. Gordon of Niagara Falls, Ontari o account
accurul ati on of denerit marks, effective March 10, 1981

JO NT STATEMENT OF | SSUE:

On January 23 and 24, 1981, M. R J. Gordon was assigned as a
Brakeman on Passenger Train Nos. 636-635 between N agara Falls and
Toronto. Trai nman Gordon's deportnent and conduct while en route and
on duty were called into question in witing by a passenger on Train
No. 636, January 23, 1981 and again, by a different passenger, on
Train No. 636, January 24, 1981. Subsequent to separate

i nvestigations being held into each incident, Trainman Gordon was
assessed 20 denerits for his actions on January 23, 1981 and 30
denerits and restricted from operating in passenger service for his
actions on January 24, 1981 which, when coupled with his discipline
record, resulted in his disnmissal for accunul ati on of denerit marks.

The Uni on appeal ed the discipline assessed on the grounds that it was
too severe and that Trai nman Gordon's di scharge was unjustifi ed.

The Conpany has declined the Union's appeal

FOR THE EMPLOYEES: FOR THE COVPANY
(SGD.) R A BENNETT (SG.) G E. MORGAN
General Chairman Director, Labour Rel ations

There appeared on behal f of the Conpany:

H J. Koberinski - System Labour Relations O ficer, CNR Montrea

M Del greco - Manager Labour Relations, CNR, Toronto

J. A Sebesta - Coordi nator Transportation - Special Projects,
CNR, Montrea

D. J. Wil ace - Assistant Superintendent Transportation, CNR
Ham | t on

And on behal f of the Union:

A. Bennett - General Chairman, UTU, Toronto
J.

R
R. Pr oul x - General Chairman, UTU, Quebec



G E. MlLellan - General Chairman, UTU, Toronto
J. M Hone - Vice General Chairnman, UTU, Otawa
M P. G egotski - Local Chairman, Local 537, UTU, N agara Falls

AWARD OF THE ARBI TRATOR

The grievor was dism ssed for accunul ati on of denerit marks. Prior
to the events in question, the grievor's record stood at 30 denerits.
He was then assessed 20 denerits in respect of what occurred on
January 23, 1981, and then 30 denerits in respect of what occurred on
January 24 of that year. What is to be determ ned is whether or not,
with respect to each of those matters, there was just cause for the
di sci pli ne i nposed.

While what is involved in each case is the sane type of offence

t hese were neverthel ess distinct incidents, and nust be considered
separately. There was nothing inproper in the Conpany's conducting
separate investigations.

While the evidence is contradictory as to the details, there is no
doubt that in each case an incident occurred in the course of the
grievor's duties which led to the filing of a passenger conplaint.
These conplaints also related to the behavi our of the Conductor, who
was the subject of a separate investigation and was al so discipli ned.

On January 23, 1981, the grievor had | ocked one car of the three-car
consist, so that the space would be avail able for passengers

boarding at a later point. He had done this at the direction of the
Conductor. A passenger entraining at St. Catharines sought access
to the | ocked car, which he thought would be nore confortable, and
where he woul d have privacy to review certain business papers. There
was, it appears, considerable space open in the car in which
passengers were then being boarded.

The grievor advised the passenger that the car was being held for
passengers boarding later. There were in fact a nunber of good
reasons for its being held, although it would not have been am ss to
accommpdat e the passenger's wi shes. The grievor nmight have advi sed
t he passenger that he would speak to the Conductor about it.

Instead, he sinply told the passenger - in effect - that those were
his orders. The passenger's conplaint was that the grievor screaned
at himand verbally abused him and that he abused himagain in the
coach in front of other passengers. The grievor denies this.

It is difficult to make findings of fact with respect to incidents
such as this which, by their very nature, are not easily susceptible
of accurate and objective recollection by those involved. | think it
is clear that the grievor was not cooperative and did not give the
passenger the synpathetic ear, or even the basic courtesy which he
ought to have been able to expect. | am not, however, prepared to
find, on the material before ne, that the grievor indulged in the
verbal abuse alleged. Wile the grievor was subject to sone
discipline in the matter, it is ny viewthat just cause has not been
shown for the assessnent of any penalty greater than 10 denerits, and
the penalty inmposed is reduced accordingly.

The conplaint with respect to the grievor's conduct on January 24,



1981, relates to offensive or silly behaviour on his part on severa
occasions during the trip that day. This included, according to a
passenger's letter of conplaint, rather brusque indications to
passengers as to the proper exit door; sone silly remarks about the
use of his ticket punch, and on two occasions, his recounting ethnic
j okes to passengers generally. The grievor denies several of the
details of the conplaint.

Again precise findings are difficult to make with respect to

i ncidents such as this. There is no doubt however, and the grievor
acknow edges it, that his behaviour was inproper, although it did not
i nvol ve direct rudeness to an individual passenger. As the Conductor
put it, the grievor "talks too nuch and jokes excessively", or as the
grievor himself is said to have put it to his psychiatrist, his chief
conplaint is "his quick tenper and big nmouth".

G ven the grievor's own acknow edgnent that his conduct was
incorrect, precise findings need not be nade. The matter was
certainly one for which discipline mght be inposed. It is to be

not ed, however, that some passengers appear to have found the grievor
friendly, and to have appreciated his presence on the train, if not
all of his antics. 1In this instance too, | conclude that there was
not just cause for the penalty inposed. |If this second incident had
occurred after discipline for the January 23 matter had been inposed,
I woul d not have considered that 20 demerits was excessive. At the
mat erial tinme, however, that had not occurred, and the application of
a higher penalty for the repetition of an offence for which one has
been penalized would not be appropriate. Having regard to all of the
circunstances, it is my viewthat a penalty of 10 denerits would have
been appropri ate.

In the result, therefore, there was just cause for assessing a tota
of 20 denerits in respect of these matters. The grievor's discipline
record would then show a total of 50 denerits. He would not be

subj ect to discharge. It was, | think, proper for the Conpany to
restrict the grievor from passenger service work, although |I do not
consi der that a permanent restriction was proper

VWile the grievor nust be reinstated, it is ny viewthat this is not
a proper case in which to award conpensation. It is noted that the
grievor, although not suffering fromany serious nental disorder, has
sought psychiatric help! and that his treatnent has hel ped himto be
able to handl e various sltuations with diplomacy and tactful ness.

The grievor has sone fifteen years' service with the Conpany.

For all of the foregoing reasons it is nmy award that the grievor be
reinstated in enploynment forthwith, without | oss of seniority. The
grievor's discipline record stands at 50 denerits, and he may be
restricted from passenger service for a period of three nonths.

J. F. W WEATHERILL,
ARBI TRATOR



