CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1001
Heard at Montreal, Tuesday, Novenber 9th, 1982

Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Uni on claimthat enployee D. Stoner, Relieving Yardmaster, should be
renoved fromthe BRAC- CPR Vancouver A-1 seniority list.

JO NT STATEMENT OF | SSUE:

On June 12th, 1981, M. Stoner, enployed in a clerical position in

t he Vancouver Custoner Service Centre, was pronpted to the position
of Relieving Yardmaster, Coquitlam Yardmaster is a position
governed by the ternms and conditions of another Collective Agreenent,
however, when so pronoted seniority as a clerk is protected under
Article 21, Clauses 21.8 and 21.11 of the BRAC Agreenent.

I n Decenber 1981, M. Stoner requested a 3 nonth | eave of absence
fromhis Relieving Yardmaster position in order to attend school on a
full time basis, starting January Ilth, 1982.

On April 8th, 1982, M. Stoner's |eave of absence was extended to
April 23rd.

The Uni on contends that in these circunmstances, the BRAC Cenera

Chai rman shoul d have been notified and his approval obtained for this
| eave of absence in order that M. Stoner retain seniority
protection.

The Conpany does not agree.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) R WELCH (SGD.) L. A HLL
General Chai rman General Manager

Operati on and Mai ntenance
There appeared on behal f of the Conpany:
L. J. Masur - Supervisor, Labour Relations, CPR, Vancouver
D. Cardi - Labour Relations O ficer, CPR, Mntrea
And on behal f of the Brotherhood:

P. L. Rouillard - Vice General Chairman, BRAC, Vancouver



Pierre Vernette - Vice General Chairman, System Board #14,
Mont r ea

AWARD OF THE ARBI TRATOR

M. Stoner, being pronpted to a Yardmaster's position, becane subject
to the terns of the Collective Agreenent between the Conpany and the
United Transportation Union covering the Yardmasters' bargaining
unit. He was properly granted a | eave of absence pursuant to that
agreenent, and no doubt the brief extension of the | eave was proper

t 0o.

M. Stoner retained - and continued to accunulate - seniority the
BRAC bargai ning unit by virtue of Article 21.8 and 21.11 of the
Col | ective Agreenent. Those Articles are as foll ows:

"21.8 Enployees pronoted to official positions
or to positions excepted or excluded fromthe
terms of this agreenment shall retain their
rights and continue to accunul ate seniority on
the seniority list fromwhich pronoted.

If an enployee is released from such position he
nmust revert to the seniority list and position
from whi ch pronoted, unless such position has been
abolished or is held by a senior enployee. |In such
i nstance enpl oyee nmay exercise his seniority to

di spl ace a juni or enployee on that seniority |ist.

Enpl oyees hol di ng excepted or official or excluded
positions nust exercise seniority as provided in the
precedi ng paragraph and in accordance with Cl ause
25.2 before being eligible to apply for a Schedul e
position under bulletin."

21.11 Seniority of enployees pronmoted to position
of Yardmaster, Assistant or Relieving Yardnmaster
shal |l be protected in the same nmanner as that of
enpl oyees governed by Cl ause 21.8."

These Articles do not deal expressly with the matter of |eave of
absence. As noted, M. Stoner was granted | eave of absence under
anot her Col |l ective Agreenent. Under the BRAC Col | ective Agreenent,
| eave of absence is governed by Article 26.2, which is as foll ows:

"26.2 When the requirements of the service permt,

enpl oyees, on request, will be granted | eave of
absence for periods of' up to three nonths with
privilege of renewal. Leave of absence of nore

than three nonths shall be subject to the approval of
the General Chairman, except in cases of |eave being
granted for nmedical reasons in which cases the Genera
Chairman will be infornmed but his approval not required."
It is the Union's contention that M. Stoner ought to have obtained
the approval of the General Chairman (this was not a | eave for

nmedi cal reasons), for the extension of his |eave of absence beyond



three nonths. In my view, this contention is correct.

VWhile M. Stoner did not require any agreenent fromthe Genera
Chairman sinply to authorize his absence fromwork, he did require
such authorization in order to protect the accrual of his seniority
in the BRAC bargaining unit. The effect of Articles 21.8 and 21.11
is to protect an enployee's seniority in this bargaining unit, not to
i ncrease the seniority rights, relative to others, of enployees
transferred out of it. The approval of the CGeneral Chairman pernits
the Uni on, as bargaining agent for all enployees in the unit, to
exerci se an appropriate control over the continued accunul ati on of
seniority by enployees not actually at work. Not to require such
approval in the case of an enpl oyee retaining seniority but no |onger
at work in the bargaining unit is to grant such enpl oyee greater
seniority rights than those enjoyed by active nenbers of the
bargaining unit. That is not within the contenplation of any of the
provi sions of the Collective Agreenent.

Quite independently then of any requirenments of the Yardmaster's

Col l ective Agreement with respect to | eave of absence, it was

i ncunmbent on M. Stoner to have the approval of the General Chairnman
in order to continue to accunulate seniority in the BRAC unit, when
his | eave of absence exceeded three nonths. That approval was not
sought, and it is ny conclusion that the nmaterial provisions of the
Col | ective Agreenent were not net.

It does not followthat M. Stoner's seniority should be |ost on
account of this failure. Term nation of seniority rights, acquired
by length of service, is a serious matter and apart from any express
provisions in the Collective Agreenment (there are none governing this
case) should only occur where such a result is a necessary

inmplication of the terms of the agreenent. 1In the instant case, M.
Stoner's | eave of absence exceeded that which he could have taken
Wi t hout the General Chairnman's approval by sonme two weeks. In ny

view, his seniority under the BRAC agreenent should not be considered
as having accrued during that period, and his seniority date should
be adjusted accordingly. Wth the exception of that period, there
cannot be said to have been any effect on the relative rights of the
grievor and the bargai ning unit enpl oyees.

For all of the foregoing reasons, the grievance is allowed to this

extent: it is declared that, for the continued accrual of M.
Stoner's seniority in the BRAC bargaining unit, the approval of the
General Chairman was necessary. |In the circunstances of this

particul ar case, however, the result is declared to be a two-week
adjustnment in M. Stoner's seniority in that group

J. F. W WEATHERI LL,
ARBI TRATOR



