CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1006
Heard at Montreal, Wdnesday, Novenber 10th, 1982
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(ATLANTI C REG ON)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Claimof the Union that C. J. Ponerleau - Lancaster, N.B., H L.
Lafl axn? - Lancaster, N.B., and P. A Laflaxme - Bay Shore, N.B.
track enpl oyees hol di ng permanently established positions at those
| ocations, be paid for weekend transportation between Sai nt John
N.B. and their residences in Lac Megantic, Quebec.

JO NT STATEMENT OF | SSUE
The Uni on cont ends:

That C. J. Ponmerleau - Lancaster, N.B., H L. Laflame - Lancaster
N.B., and P. A Laflanme - Bay Shore, N.B., track enployees hold
permanent|y established positions at those locations and living in
Lac Megantic, Quebec, are entitled to weekend transportation
Section 20.5, Wage Agreenment #41.

That paynent for transportation be from 60 days prior to January 31
1982, Section 19.4 and onward for each weekend they travelled.

The Conpany denies the Union's contention and declined paynent of the
cl ai ns.

FOR THE BROTHERHOOD: FOR THE COMPANY
(SGD.) H. J. TH ESSEN (SGD.) J. B. CHABOT
Syst em Feder ati on General Chairnman General Manager

Operation and
Mai nt enance.
There appeared on behal f of the Conpany:

B. A Deners - Supervisor, Labour Relations, Atlantic Region
CPR, Montrea

J. H Blotsky - Asst. Supervisor, Labour Relations, Atlantic
Regi on, CPR, Mntrea

[. J. Waddel | - Labour Relations Oficer, CPR, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMWE
atawa
R Wrost ok - Federation General Chairman, BMAE, Ednonton

E. J. Smth - General Chairman, BMAE , London



L. Di Massi np - General Chairman, BMAE, Mbntrea
F. L. Stoppler - Vice-President, BMWE, Otawa

AWARD OF THE ARBI TRATOR
Article 20.5 of the Collective Agreenent is as follows:

"20.5 Opportunity and free transportation
shall be given to enployees for getting to
their place of residence at weekends, when
such leave will not interfere with the
prosecution of the work
(See M scel |l aneous Letters of Understanding,

Letter dated March 3, 1970.)."

The Letter of Understanding dated March 3, 1970, referred to in
Article 20.5, is as follows:

"Pl ease refer to the Menorandum of Settl enent

signed at Montreal on February 18th, 1970, with
particul ar reference to Union Demand No. 4, referred
to on page five of the Settlenent, dealing with the
subj ect of enployees travelling on weekends.

This will confirm understandi ng reached that
practices presently in effect on CP Rail and on
Canadi an National Railways will continue to be
foll owed and that in addition the practice of

provi ding bus transportation will be introduced on
Canadi an National Railways in a manner similar to
that nowin effect on CP Rail. A copy of the letter
of instruction in respect to bus transportation
which will be sent to all regions of Canadi an

Nati onal Railways will be forwarded to you in due
cour se.

The foregoing arrangenents will continue until such
time as the parties have had an adequate opportunity to
properly study this particular feature with a viewto
arriving at a nutually acceptabl e arrangenent which
woul d be included in Wage Agreenents Nos. 13 and 14.
It was understood that in conducting this study the
parties would direct their efforts toward a fair and
practical arrangenent which would not interfere with
the performance of the work nor place an unreasonabl e
econom ¢ burden upon the railways and which woul d
contain suitable restrictions on itens such as the
frequency of trips and maxi num di stances.

It is further understood that if the parties are not
able to reach agreement on this nmatter prior to the date
on which the collective agreenents are next open for
revision, then this particular itemw |l be accepted by
both parties as one of the matters to be negotiated in

t he open period. This understanding therefore waives
the provisions of Article | X of the Master Agreenent

of January 29th, 1969, requiring such notices to be



served prior to March 31st, 1970."

The m | eage all owance whi ch woul d be payable to the grievors pursuant
to any entitlenent they may have under Article 20 is set out in a
subsequent |etter of understandi ng dated Septenber 15, 1981. That

| etter does not, however, deal with the question of entitlenent
itself.

It will be apparent that the Union's contention is a far-reaching
one. Any enpl oyee whose place of work is not the same as his place
of residence would be entitled, if the Union's interpretation is
correct, to free transportation fromone to the other every weekend,
regardl ess of the distance invol ved.

While a literal reading of the Article, taken out of context, would
appear to support that view, it is clear fromthe Letter of

Under standi ng that "practices presently in effect" were to be
continued, and that a "fair and practical arrangenent" was to be
devel oped whi ch woul d not place an unreasonabl e econom ¢ burden on

t he Railway and which would contain suitable restrictions on such
items as the frequency of trips and maxi nrum di stances. It is clear
then that the Agreenment does not require free transoortation fromthe
pl ace of work to the place of residence every weekend, for every
enpl oyee. There is, however, no evidence that the sort of agreenent
contenplated by the Letter of' Understanding has ever been made.
Failing that, it nust be determ ned what the practices were which
were referred to in the Letter of Understanding.

It may be noted that there are certain specific provisions for
payment of travel costs. Article 20.4 provides for a paynent to laid
of f enpl oyees who are re-engaged within one year, although the
paynment is limted in respect of area. By Article 20.7, enployees
nmovi ng from one point to another by order of the Railway, or in the
exercise of seniority rights, are entitled to free-of-charge
transportation of their household effects. Neither of those

provi sions seens to have any inplication for the interpretation of
Article 20.5.

The only substantial evidence as to the actual practice of payment is
a Conpany letter (not an Agreenment between the parties), issued in
1967. Under the practice there described, the paynent was nmade in
respect of enployees filling tenporary away-from home vacanci es at

t he Conpany's request, Extra Gang enpl oyees and B & B forces.

Section forces bidding in assignnents away from home were not to be
rei mbursed for transportation. The grievors fall clearly in the

| atter category.

The grievors, |ike other empl oyees, had had the advantage of using
Conpany rail passes, to which they were and are entitled under
Article 20.1. They used these passes for commuting to their homes on
weekends. Those passes were subject to Conpany regulations, and in
any event were useful only where there were avail able trains.
Reduction in train service has reduced the value of the passes, at

| east for the grievors' purposes. It was partially in response to
the problens thus created for certain enployees (although not for
those in circunstances |like the grievors') that the 1967 policy was
devel oped. The policy was extended in its geographical application



and by the 1970 Letter of Understanding included the provision of bus
transportation. The policy was not, however - fromthe nmateria
before nme - one of providing free transportation home each weekend
for enpl oyees such as the grievors, who had bid on permanent section
positions situated sone distance fromtheir place of residence.

For the foregoing reasons, the grievance is dismssed.

J. F. W WEATHERILL,
ARBI TRATOR



