CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1017
Heard at Montreal, Tuesday, Decenber 14, 1982
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Claimfor 8 hours at overtine rates for Messrs. N E. Walen, G F.
Strang and R E. Morrell, Mncton Term nal on January 5, 6, 7 and 8,
1982.

JO NT STATEMENT OF | SSUE:

As a result of heavy snow conditions the Conpany utilized persons as
"snow shovell ers" at the Moncton Termi nal on January 5, 6, 7 and 8,
1982 between 0800 and 1700 hours.

The Union contends that Sections 7.1 and 32.3 of Agreenent 10.1 were
vi ol ated when the Company did not assign Messrs. \Whalen Strang and
Morrell to this work.

The Conpany maintains that there was no violation of Agreement 10.1
and declines the claim

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) PAUL A. LEGRCS (SGD.) D. C. FRALEIGH
Syst em Feder ati on General Chairman Di rector, Labour Rel ations

There appeared on behalf of the Conpany:

K. J. Knox - Manager Labour Rel ations, CNR, Mbntrea

T. D. Ferens - System Labour Relations O ficer, CNR, Montrea
W D. Agnew - Labour Relations Oficer, CNR Moncton

H L. Purdy - Track and Roadway Engi neer, CNR, Mbncton

And on behal f of the Brotherhood:

Paul A. Legros
Jean J. Roach
F. L. Stoppler

System Feder ati on General Chairman, BMAE, Otawa
General Chai rman, BMAE, Moncton
Vi ce- Presi dent, BMAE, Ot awa

AWARD OF THE ARBI TRATOR
Article 7.1 of the Collective Agreenent is as foll ows:

"SECTION 7



Wor k on Unassi gned Days

7.1 Where work is required by the railways to be
performed on a day which is not part of any assignnent,
it may be perforned by an avail able |aid-off or

unassi gned enpl oyee who will otherw se not have forty
hours of work that week. In all other cases by the
regul ar enpl oyee. "

Article 32.3 is as foll ows:

"Performance of Maintenance of Way Work
by Enpl oyees CQutside of Departnent

32.3 Except in cases of energency or tenporary
urgency, enployees outside of the nmaintenance of
way service shall not be assigned to do work which
properly belongs to the mai ntenance of way
departnment, nor will maintenance of way enpl oyees
be required to do any work except such as pertains
to his division or department of maintenance of
way service."

The Union asserts that the Conpany was in violation of the Collective
Agreenent "by hiring people fromoutside the Conpany" to perform work
"covered by the Collective Agreenent" when regul ar enpl oyees were
"avail able". The issue is whether or not, in the circunstances, the
grievors - who were not deprived of any of their regular work - were
entitled to performthe work in question.

Wil e the Conpany states that it "utilized" certain persons as snow
shovel l ers on the occasions in question, it would appear that the
persons referred to were hired on a casual basis to performwork of a
sort which would ordinarily be perforned by nmenbers of the bargaining
unit. This was not, it would seem a case of "contracting-out", but
rather a case of casual hiring of persons who became - briefly -

enpl oyees of the Company. Such persons may even have cone within the
scope of the bargaining unit, although it my be (there were no
representations on this point) that they would be excluded therefrom
by virtue of Article 1.2 of the Collective Agreenent.

A nunber of casual enployees were hired for the days in question, and
for other days, to supplenment the normal work force for the purpose
of snow renoval. None of the regul ar enpl oyees, nenbers of the
bargaining unit, lost any regular work on that account. The clains
in this case are for overtime work, and in some cases are for a third
daily shift.

Fromthe material before ne, it does not appear that any of the
grievors was "an avail able laid-off or unassigned enpl oyee" who woul d
"ot herwi se not have forty hours of work" in the week in question.
There was, then, no violation of Article 7 in the circunstances of
this case.

As to Article 32, it would be ny view that snow renoval was, in the
circunmstances, a matter of "tenporary urgency", if not of "emergency



If, then, the casual enpl oyees who were hired (w thout any |oss of
regul ar enploynment to the grievors) to performthis work were
"outside of the maintenance of way departnent” (although it would
seemthat they were in that departnment, and nmay even have cone within
the bargaining unit as well) their assignnent was not, in the
circunstances of this case, in violation of Article 32.

There has, then, been no violation of the provisions referred to.
The grievances, which in sone cases involve clains of entitlenent to
twenty-four hours' work per day (in a period of high unenploynment!)
are dism ssed

J. F. W WEATHERI LL,
ARBI TRATOR



