CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1018
Heard at Montreal, Tuesday, Decenber 14, 1982
Concer ni ng
ALGOVA CENTRAL RAI LWAY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Clai m by the Brotherhood of Loconobtive Engi neers for continuing
enpl oynment of Assistant Loconotive Engi neers.

JO NT STATEMENT OF | SSUE:

Loconoti ve Engi neers who are not set up on the Loconpotive Engineer's
wor ki ng I'ist have been enpl oyed as Assi stant Loconotive Engi neers
under the terns of Menoranduns of Agreenent dated April 9, 1974 and
May 17, 1978. Loconotive Engineers hired since April 1, 1978 have
not been retained as Assistant Loconotive Engineers in yard service
except at the Conpany's discretion.

The Conpany served notice that they would be exercising their

di scretion with respect to the enpl oynment of Assistant Loconotive
Engi neers. The Brotherhood of Loconotive Engi neers objected to this
deci sion and contend that theCollective Agreenent provisions provide
for the continuing enployment of Assistant Loconotive Engi neers
except that those hired After April 1, 1978 need not be retained in
yard service

Loconoti ve Engi neers not set up on the Loconotive Engi neer's worKking
list who do not stand for work as Assistant Loconotive Engi neers in
Through Freight or Wayfreight Service under specific terns have been
laid off by the Conpany.

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) P. M MANDZI AK (SG.) S. A BLACK
General Chairman Vice President - Rai

There appeared on behal f of the Conpany:

Victor E. Hupka - Manager, Industrial Relations, ACR, Sault Ste.
Mari e

Newell L. MIIs - Superintendent, Transportation, ACR, Sault
Ste. Marie

And on behal f of the Brotherhood:

P. M Mandzi ak - General Chairman, BLE, St. Thonms
J. B. Adair - Vice-President, BLE, Otawa



H D. Streich - Local Chairman, BLE, ACR
AWARD OF THE ARBI TRATOR

This matter is governed by a Menorandum of Agreenent dated May 17,
1978. Paragraph (4) of that Menobrandumis as foll ows: -

"(4) When the enpl oyees referred to in
Section 1 are not set up on the Loconptive
Engi neers' working list, they may, at the
di scretion of the Conpany, be enployed with
Loconoti ve Engi neers their senior in classes
of service and at | ocations as designated by
the Conpany to nmaintain and further inprove
their level of skill and conpetence in al
cl asses of service.

NOTE: The intent of the foregoing is that

these enpl oyees will be permitted to work in
Mai nl i ne and Roadswi tcher service only -
providing that there is a vacancy. It is not
i ntended that Yard Engines will be double
manned ot her than at the discretion of the
Conpany. "

The "enpl oyees referred to in Section 1" are Loconotive Engi neer

Trai nees hired subsequent to April 1, 1978, and who have successfu
conpl eted the Conpany's training program The Conpany has now |l aid
of f certain of such enployees, and it is the thrust of the grievance
that the Conpany was required to retain themin service. It was the
Union's contention that "the discretion of the Conpany"” referred to

i n paragraph 4 of the Menmorandum was a discretion with respect to the
assi gnnment of such persons, not one with respect to their enploynment.
As a matter of interpretation of the |anguage of the provision, | am
unable to agree with that contention, since the provision sets out
that enploynment "in class of service and at locations" is to be "as
desi gnated by the Conpany”. It is, indeed, "at the discretion of the
Conmpany" that the persons in question "my - - - be enpl oyed”

No doubt, at the tinme such persons were hired and trained, they were
advi sed that they would not, at the conpletion of training, sinply be
laid off. It was then expected that they would be retained in

enpl oynent and so they were. Now that tines have changed, those
expectations can no | onger be realized. The Menorandum of Agreenent
does not set out a guarantee of enploynment, even if one party to the
negoti ati ons may have thought that it did. Wile the Collective
Agreenment does contain certain earnings guarantees for regularly
assi gned enpl oyees, it does not contain guarantees of enploynent for
all enpl oyees, and the Menorandum of May 17, 1978 does not protect
al | Engi neer Trainees against the posibility of layoff. It would
take very clear |anguage to establish that, whereas the actua

| anguage of the Menorandum gives a discretion to the Conpany in that
regard.

For the foregoing reasons, it is my conclusion that there has been no
violation of the Collective Agreement. The grievance nmust therefore
be di smi ssed.



J. F. W WEATHERI LL,
ARBI TRATOR.



