CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1044
Heard at Montreal, Tuesday, March 8th, 1983
Concer ni ng
CANADI AN PACI FI C EXPRESS LI M TED
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:
Di sci pline imposed on B. Pereira, Obico Terminal, Toronto, Ontario,
for (alleged) repeated failure to report for duty on October |Ist and
4t h, 1982.
JO NT STATEMENT OF | SSUE
The Uni on contends that the discipline is unjust and contrary to
Article 8.7 of the Collective Agreenent. The discipline is also
excessive and contrary to the |aw (see Section 184 of the Canada
Labour Code and the Constitution Act, 1982, Section 2).
The Conpany contends that the discipline was duly inposed and

appropriate in the circunstances and that the grievance should be
di smi ssed.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) J. CRABB (SGD.) D. R SMTH

FOR: General Chairnman System Board Director, Industria
of Adnustnment No. 517. Rel ati ons

Per sonnel & Adni ni stration.

There appeared on behal f of the Conpany:

D. W Flicker - Counsel, CP Linmited, Montrea

D. R Smith - Director, Industrial Relations, Personnel &
Admi ni stration, CP Express, Toronto

B. D. Neill - Manager, Labour Rel ations, CP Express, Toronto

A Hill - Term nal Manager, CP Express, W ndsor

K. Rankin - Manager, P&D, CP Express, Toronto

J. W MCol gan - Labour Relations'Oficer, CP Rail, Mntrea

P. E. Tinpson - Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:

Dave WAt son - Counsel, Toronto

J. J. Boyce - General Chairman, System Board of Adjustnment
No. 517, BRAC, Toronto

G Moore - Vice General Chairman, BRAC, Toronto



J. Crabb - Vice General Chairnman, BRAC, Toronto
M  Gaut hi er - Vice General Chairman, BRAC, Toronto
B. Pereira - Gievor, Toronto

AWARD OF THE ARBI TRATOR

The grievor is an enployee of some six years' service. He is
Presi dent of the Local Lodge of the Brotherhood. At the nateria
times, he had thirty merit points on his record.

The grievor did fail to report for work on the occasions in question.
He canme to the terminal, but did not enter as he was unwilling to
cross the picket line which was there at those tines. This picket
line was in support of a legal strike involving other parties. The
grievor was not involved init. H s evidence is that he was afraid
to cross the picket |ine.

Having regard to all of the evidence, including the testinony of the
grievor hinmself, | amsatisfied that the grievor sincerely believed
that it would be dangerous for himto cross the picket line. This
beli ef woul d appear to have been based on events which had taken

pl ace some years before. At the least, it nmay be said that the

gri evor was upset by the idea of crossing the line. | cannot,
however, conclude that the grievor's fear was a reasonable one in the
circunmst ances of this case. There was no violence at the materia
times and places, and there were no direct threats nmade to the
grievor. Al but one of the grievor's fell ow enpl oyees - sone 500
persons - crossed the line without incident and carried out their
normal work. The grievor was urged by senior Union Oficers to
report, and he ought, in. my view, to have heeded this advice. Mich
as one nay synpathize with the grievor's personal anxieties, his
responsibility was to report to work, and there sinply did not exist
ci rcunstances which would relieve himof that responsibility. As was

said in Case No. 744, "-- the very existence of civilized society
calls for the display of a certain degree of fortitude in the face of
threatened disorder”. |In the instant case, there was no substantia

threat of that sort.

The grievor was, therefore, properly subject to discipline

for failure to report to work without justification. Wile the
grievor's sincerity is to be borne in mnd in assessing the

di scipline inposed, it is also to be noted that the refusa
persisted. In ny view, the assessnent of twenty denerits was not
excessi ve.

Accordingly, the grievance is dismssed.

J. F. W WEATHERI LL,
ARBI TRATOR



