CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1048

Heard at Montreal, Tuesday, March 8th, 1983
Concer ni ng

CN MARI NE | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Claimof Purser R K. MaclLeod for all owance of 120 hours' vacation in
Decenber 1982, account violation of Article 7.21 of Agreenent 5.26.

JO NT STATEMENT OF | SSUE:

In August 1982 M. MaclLeod requested sone tine off as vacation. The
time off was granted and M. MacLeod was advised to take the bal ance
of the nonth of August off and was paid vacation pay for the nonth.

The Brotherhood clains that M. MacLeod had applied for his vacation
to be taken in Decenber 1982 in accordance with Article 7.20 of
Agreenment 5.26, and should not have been required to take the
vacation in August, since he was not so advised in February in
accordance with Article 7.21.

The Conpany acknow edges its failure to advise M. MaclLeod in
February of his vacation dates, but namintains that it was unable to
schedul e vacation in Decenber as requested, and that it was
appropriate to require that it be taken in August.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) W C. VANCE (SGD.) G J. JAMES
Regi onal Vi ce-President Director Industrial Relations

There appeared on behal f of the Conpany:
N. B. Price - Manager Labour Rel ations, CN Marine, Mncton
K. T. Gsnond - Supervisor Crew Assignnents, CN Marine, St.
John's, Nfld.
And on behal f of the Brotherhood:

W C. Vance - Regional Vice-President, CBRT&GW Moncton

AWARD OF THE ARBI TRATOR

The grievor made an application for vacation dates of his choice,
pursuant to Article 7.21 of the Collective Agreenent. That Article



is as foll ows:

"7.21 Applications filed prior to February |st,
insofar as it is practicable to do so, will be
allotted vacation during the sumer season, in
order of seniority of applicants, and unless
ot herwi se authorized by the officer in charge the
vacation period shall be continuous. Applicants
will be advised in February of dates allotted
them and unl ess otherwi se mutual ly agreed enpl oyees
nmust take their vacation at the tinme allotted.”

Reference may al so be made to Article 7.22, which is as follows:

"7.22 Unl ess nutual |y agreed, enpl oyees who do not
apply for vacation prior to February |Ist, shall be
required to take their vacation at a tinme to be
prescri bed by the Conpany."

VWi le the grievor sought a Decenber vacation rather than one in the
sunmmer, he made a timely request. He did not get a tinely response.
That does not nean that the grievor would be entitled to the vacation
dates requested, sinply by virtue of the Conpany's failure to respond
to his request in accordance with the Collective Agreenent. |ndeed
it seens that the dates sought by the grievor had been requested by
enpl oyees having greater seniority, and that the requirenments of the
service would not allow the grievor to take his vacation at the tine
he sought.

Since the grievor had applied before February 1, however, his case
was not one coming within Article 7.22, and I do not think the
Conpany could sinply assign hima vacation tine as though he had not
applied at all. In the instant case, not only did the Conpany assign
a vacation tinme to the grievor, but it did so on virtually no notice,
not even the two weeks' notice called for by the Canada Labour

St andards Regul ati ons (al though | nake no determi nation as to their
application in this case).

The grievor, who had requested one day's |eave for a nedica

appoi ntnment, took certain "banked" vacation tine at the sane tine.
This was a reasonabl e acconf?odati on, given the nature of the
grievor's work and the Conpany's operations. Wen, having nade that
accommodation, the grievor sought to return to duty part way through
his 15-day "shift" (as he had expected to do), he was then advi sed
that he was required to take the followi ng ten days (when he had
expected to work), as vacation. Even if the Conpany were entitled,
after considering enmpl oyees' requests, to prescribe the periods of
vacation to be taken, it could not, except in cases com ng under
Article 7.22 (and even there an issue might arise as to sufficiency
of notice), prescribe a "vacation" period w thout at |east
consultation with the enpl oyee.

For the foregoing reasons it is ny conclusion that what was done was
contrary to Article 7 of the Collective Agreenent, and that the

gri evance nust succeed. The grievor is to be allowed 120 hours of
vacation credit.



J. F. W WEATHERI LL,
ARBI TRATOR.



