CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1050
Heard at Montreal, Tuesday, March 8th, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
(CN Rai |l Division)

and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Appeal of discipline assessed the record of Conductor R G Radford,
W ndsor, Ontario, February 17, 1981.

JO NT STATEMENT OF | SSUE:
On February 17, 1981, M. R G Radford was the Conductor on Extra
9644 West operating from London to Wndsor, Ontario. Extra 9644 West
derailed at m | eage 82.4 Chat ham Subdi vi si on.
After an investigation, the record of Conductor Radford was assessed
with 20 denmerit marks for violation of Rule 111, paragraph 5, of the
Uni f orm Code of Operating Rul es.
The Uni on appeal ed the discipline on the grounds that:

(1) investigation was not conducted in accordance

wi t h Menorandum of Agreenent effective June 1,

1978, appearing on pages 379-385 inclusive;

(2) in any event, the discipline issued was
unwar r ant ed.

The Conpany declined the Union's appeal.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) R A.. BENNETT (SG.) D. C. FRALEIGH
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

H. J. Koberinski - Mnager Labour Rel ations, CNR, Montreal
G C. Blundell - System Labour Relations Oficer, CNR, Montreal
J. A Sebesta - Coordinator - Special Projects, CNR, Montreal

And on behal f of the Union:

J. M Hone - Vice General Chairman, Road, UTU, Toronto
R. A Bennett - General Chairman, Road, UTU, Toronto
T. G Hodges - Secretary, GCA, Road, UTU, Toronto



G Scarrow - General Chairman, Yard, UTU, Toronto
R. J. Proul x - General Chairman, UTU, Quebec

AWARD OF THE ARBI TRATOR

There are, as set out in the Joint Statenent, two grounds of appeal
nanely that the proper investigation procedure was not followed, and
that in any event the grievor had not violated the Uniform Code of
Operating Rul es.

The investigation procedure is dealt with in a Menorandum of
Agreement effective June 1, 1978, as foll ows:

"(d) The enpl oyee nmay have an accredited
representative appear with himat the

i nvestation. At the outset of the

i nvestigation, the enployee will be provided

with a copy of all the witten evidence as

wel | as any oral evidence which has been

recorded and has a bearing on his responsibility.
The enpl oyee and his accredited representative
will have the right to hear all of the evidence
submtted and will be given an opportunity

through the presiding officer to ask questions

of the witnesses (including Conpany O ficers where
necessary) whose evi dence may have a bearing on
his responsibility. The questions and answers will
be recorded and the enpl oyee and his accredited
representative will be furnished with a copy of
the statement.

(h) The investigating officer will be an

i ndi vidual who is in the best position to
develop all of the relevant facts provi ded he
is not emptionally involved with the incident,
except as mutually agreed.™

It was argued that the O ficer who conducted the hearing, M.

O Connor, was "enotionally involved with the incident" and so ought
not to have conducted the investigation, as contenplated by (h)
above. The basis of the enotional involvenent woul d appear to have
been that M. O Connor, who was at the accident site, quickly forned
the opinion that the derailment was attributable to a "hot box".
Formul ating a theory as to how an acci dent has occurred is not, of
itself, "enotional involvenent" in the matter. Fromthe materia
before ne, indeed, it would appear that M. O Connor's theory

was a perfectly natural and probable one. [t was natural and proper
for himto put questions to the grievor on that basis. There was, in
nmy view, no violation of Clause (h) of the investigation procedure.

A nore serious objection is that of violation of Clause (d). The
gri evor was not given the evidence bearing on his responsibility at
the outset of the hearing, even although it was available. While
that by itself mght not vitiate the proceedings, it appears -
although it is not on the record of the investigation - that M.



O Connor refused to answer questions sought to be put by the grievor,
al though M. O Connor's evidence, it seens clear, would have a
bearing on the grievor's responsibility. It would appear that the
agreenent was violated in that respect.

However that may be, even assum ng that the derailment - which
occurred at Mle 82.12, where an already derailed truck struck a
switch - was due to a hotbox which had devel oped on the third car
ahead of the caboose, in which the grievor was travelling (the hotbox
causing the truck to derail at Mle 81.02), it does not follow that
the grievor was in violation of the Rules because he did not detect

t he hot box.

Paragraph 5 of Rule 111 of the U C.0.R is as follows:

"When practicabl e, enployees of a noving
train nust nmeke frequent inspection of
their train to ensure it is in order, and
when a freight train stops a trainmn wll
be in position to inspect the train as it
pulls by."

The evidence is that the grievor did in fact nmake a nunber of

i nspections of his train after it left Chatham (Mle 61.6), the npst
recent of these being at Jeannette's Creek (Mle 75.4). There was
fog and m st, and while the Engi neman indicated greater visibility
than did the grievor, it is not clear that their observations were
made at the same point. The Brakeman checked the track behind the
train (which mght have reveal ed evidence of a truck being derail ed,
or of draggi ng equi pnment) about three minutes prior to the
derailnment. The train is said to have been travelling at about 40
mp. h., so that the Brakeman's observations (or |ack of then) are
consistent with the derailnent of the truck not yet having occurred.

If there was in fact a hotbox, it would, in npst cases, be apparent
on inspection. The Rules do not call for constant inspection, and in
this case, while the Conpany was certainly justified in raising a
question with respect to the grievor's performance, and in carrying
out the investigation, it has not shown it did not carry out the
"frequent inspection” required by Rule 111

In the instant case, violation of the Rule has not been established,
and just cause for discipline has not been shown. The grievance is
therefore allowed, and it is ny award that the 20 denerits be renoved
fromthe grievor's record

J. F. W WEATHERILL,
ARBI TRATOR



