CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1063
Heard at Montreal, Tuesday, April 12th, 1983
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

Di sm ssal of Extra Gang Foreman W MAree on June 7, 1982, for
m sappropriati on of Conpany material and m suse of a Conpany vehicle.

JO NT STATEMENT OF | SSUE:

The Uni on contends that dim ssal is not warranted in the instant
case.

The Union further contends that M. W MAree be reinstated to his
former position with no | oss of seniority and be conpensated for |oss
of pay.

The Conpany declines the Union's contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. THEI SSEN (SGD.) L. A HILL
Syst em Feder ati on General Chairman General Manager,

Operation and Mai nt enance.

There appeared on behal f of the Conpany:

F. R Shreenan - Labour Rel ations Assistant, CPR, Vancouver
L. J. Masur - Supervisor, Labour Relations, CPR, Vancouver
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
atawa
F. L. Stoppler - Vice-President, BMWE, Otawa

AWARD OF THE ARBI TRATOR

The grievor did, using a Conpany vehicle, renove five caboose chairs
from Conpany property. The chairs had been ordered to equip certain
outfit cars. Another car was supplied, equipped with a bench and
chairs, and the chairs in question were surplus to the requirenents
of the grievor's crew. The grievor did not arrange for themto be
returned to stores, but retained themfor use in another outfit car
whi ch he hoped woul d eventual |y be delivered. He noved themto a



private residence "for storage".

If that were all to the matter, it could be concluded that the
grievor's actions, while inproper, were not such as to justify

di scharge. After a certain tine, however, the grievor permtted the
use of the chairs at a private residence. That was sonmething nore
than nmere "storage", and suggests that the grievor had converted them
to his own use. The chairs were, however, clearly nmarked as the
property of the Conpany, and the grievor appears to have done nothing
to remove or cover up such marks. The chairs, it is surely fair to
say, were not fine furniture, and their use (while inproper) was not,
it would seem danmagi ng

The grievor's actions were not surreptitious, and he appears to have
frankly stated the facts and acknow edged the inpropriety. He at
first was prepared to resign, but withdrew his resignati on when
certain recomendati ons, which he had understood woul d be forthcom ng
fromthe Conpany, were not made. The grievor has sone 9 years
service and an otherw se clear disciplinary record.

In ny view, having regard to all of the circunstances, this was a
case of m suse rather than m sappropriation (insofar as that connotes
"theft"). There was not, | think, just cause for discharge, although
there was cause for severe discipline, including (having regard to
the abuse of responsibility involved), denption. M award in this
matter is as follows: that the grievor be reinstated i n enpl oynent
forthwith, in the next lower grade to that of Extra Gang Forenan,

wi t hout conpensati on but w thout |oss of seniority.

J. F. W WEATHERILL,
ARBI TRATOR



