CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1064
Heard at Montreal, Tuesday, April 12th, 1983
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di spute between Canadi an Pacific Limted and the Brotherhood of
Loconpti ve Engi neers with respect to the discontinuance of the
Medi care Al l owance to enpl oyees located in the Province of Mnitoba.

JO NT STATEMENT OF FACT:

(1) Each of the signatories to this Joint Statenent of Fact and
I ssue are party to a Collective Agreement containing
provi sion for the paynent of a Medicare Allowance, such
provi sion attached as Appendi x "A" hereto.

(2) On July 1, 1982, the legislature of the Province of Manitoba
enacted The Health and Post Secondary Educati on Tax Levy Act.

JO NT STATEMENT OF | SSUE:

It is the contention of the Railway that the tax levied by the

af orenenti oned Act constitutes an amobunt the Railway is required to
pay for medical -surgical benefits under a governnent nedicare plan
pursuant to the provisions of Appendix "A"' hereto and, therefore, the
medi cal al |l owance nust first be used to pay the ampunt pursuant to
the legislation that the railway is required to pay.

It is the contention of the Union that the tax |evied does not
constitute an anmpunt that the railway is required to pay for

medi cal -surgi cal benefits under any governnent nedical care plan and,
therefore, the enployees should continue to receive the full nedicare
al  owance retroactive to the date of its discontinuance.

FOR THE UNI ON: FOR THE RAI LWAY:
(SGD.) JOHN B. ADAIR (SGD.) J. T. SPARROW
FOR General Chairman, FOR GCeneral Manager
Br ot her hood of Loconotive Engi neers, Operation &
Priarie and Pacific Regions. Mai nt enance
CP Rail, Prairie
Regi on

APPENDI X " A"



MEDI CARE ALLOWANCE

Section 2

(a)

(b)

(¢)

(d)

(e)

(f)

(9)

Each engi neer who is assigned to the engineers' working list on
the tenth day of the calendar nmonth will be provided in respect
of that nmonth an all owance to be applied agai nst paynents

provi ded for under any governnment nedi cal care progranme.

The all owance will be $5.50 for single e?gineers and $11.50 for
marri ed engi neers. The all owance, however, will first be used
to pay any anount the Conpany is, or might be in the future,
required to pay for basic nedical-surgical benefits under any
governnment nedi cal care plan

If no nonthly amount is payable or if the nonthly anount payabl e
or to be payable by an engineer, or by an engineer and the
Conpany, account basic nedical -surgical benefits, is | ess than

the allowance, the difference will be paid to the engi neer on
the payroll and if the nmonthly anobunt is greater the difference
wi |l be deducted fromthe engineers' wages.

Subj ect to the provisions of paragraphs (a), (b), (c), the

al l omance will be made in respect of each engi neer provided he
performs conpensated service during the nonths for which the
al  owance i s made.

Not wi t hst andi ng the provisions of paragraph (d), an engi neer who
does not perform service in any cal endar nonth but who is in
recei pt of a weekly indemity payment under the provisions of
the Benefit Plan for Train and Engi ne Service Enpl oyees will be
treated as foll ows:

(i) if heis resident in a province where a
medi care prem umor nedicare tax is
payabl e, he will be eligible for the
anmount of such premiumor tax up to the
maxi mum anount stipul ated in paragraph
(b), or such | esser ampbunt as is
required to pay the premumor tax in
such province.

(ii) If he is resident in a province where no
prem um or nedicare tax is required, no
payrment will be nade.

The nonthly allowance will be paid bi :weekly in the amount of
$2.53 each pay period in respect of single engineers and $5.29
each pay period in respect of married engi neers.

The application of this section shall not result in a duplicate
payment consequent upon the inclusion of a nedicare all owance
provi sion in any other agreenent.

There appeared on behal f of the Conpany:

W J. Wsocky - Counsel, Montrea



R. Col osi mo - Vice-President, Industrial Relations, CPR

Montrea
D. V. Brazier - Assistant Vice-President, Industria
Rel ati ons, CPR, Montreal
J. A MCGQire - Director, Enployee Relations, CPR, Mbntrea
J. T. Sparrow - Manager, Labour Rel ations, CPR, Montrea
. J. \Waddel | - Manager, Labour Rel ations, CPR, Montrea
M M Yorston Labour Relations Oficer, CPR, Montrea

And on behal f of the Brotherhood:
Maurice W Wight, QC - Counsel, Otawa

John B. Adair - Vice-President, BLE, Otawa

J. P. Riccucci - Speci al Representative, BLE, Montrea

R T. OBrien - Vice-President, UTU, Otawa

R C. Smth - National Vice-President, BRAC, Otawa

F. L. Stoppler - Vice-President, BMAE, Otawa

Tom McGrath - National Vice-President, CBRT&GW Otawa
Wn H. Matthew - Regional Vice-President, CBRT&GW W nni peg

AWARD OF THE ARBI TRATOR

The issue in this case, and the positions of the parties, are very
succinctly put in the Joint Statenent. |n particular, the question
to be determined is: is the tax payable by the Conpany under The
Heal th and Post Secondary Education Tax Levy Act of Manitoba an
anount the Conpany is "required to pay for basic nedical-surgica
benefits under any governnment nedi cal careplan" wthin the nmeaning of
Section 2(b) of the "medicare all owance" provisions set out in
Appendi x "A to the Joint Statement? It may be noted that that
provision is identical (in this respect), to Article 27 (2) (b) of
the Col |l ective Agreenent between the particular parties to this case.

The Heal th and Post Secondary Education Tax Levy Act, S.M 1982, C
40 requires every enployer to pay, for every nonth after the Act cane
into force, a tax equal to 1.5% of the renuneration paid that nonth
to or on behalf of its enployees. The proceeds of the tax are to be
paid into the Consolidated Fund and are to be credited to a specia
account. That account, however, would appear to be sinply a separate
account of noneys received and refunds made under the Act, and it
does not appear to be "earmarked" in any way to be disbursed for any
particul ar purpose. The tax so levied sinply forms part of the
government's general revenues.

There is no need, for the purposes of this case, to have regard to
the title of the Act as an aid to the interpretation of any of its
provi sions. The case before me is of course not one of the
application of the Act, but rather involves the matter of its
characterization, for the purpose of applying the provisions of the
Col | ective Agreenent. For that purpose, | think that regard may
properly be had to the title of the Act.

The title tells us that the Act is one respecting a "Health and Post
Secondary Education Tax Levy", and a survey of the provisions of the
statute show that it is precisely what it purports to be. It is a
statute inmposing a tax levy. Wile the provisions of the statute
itself shed no light on the matter, the title suggests, and the



statements made in the Legislative Assenbly at the tinme show that the
tax on remuneration was consi dered by the government to be preferable
to some other nethod of increasing revenues, and that the need for
such increased revenues was felt particularly in the areas of health
care and post-secondary education. The need for funds in those
areas, was, | think it is fair to say, the fundanental notivation
behind the legislati It does not follow fromthat that the tax

i mposed under the Act is an ampunt enployers are "required to pay for
basi ¢ medi cal -surgical benefits under any government nedica

carepl an".

In my view, The Health and Post Secondary Education Tax Levy Act
cannot be described as a "nedical care plan". It is not a "plan" in
any accepted sense - it is a taxing statute - and it does not provide
for nedical care, except in the extrenely vague sense that it raises
funds sone of which will presumably go towards the provision of

medi cal care. Certainly the Act nmakes no nention of "basic

medi cal -surgi cal benefits", and nothing in the statute, not even its
title, could be read as suggesting that any anount this enpl oyer

m ght be required to pay under the Act was for "basic

medi cal -surgi cal benefits". It may also be noted that nothing in the
Act deals with the extent to which revenues raised thereunder would
be apportioned towards "Health" (whether or not in aid of a nedica
care plan), or "Post Secondary Education", and indeed the Act does
not itself require that any disbursenents fromthe Consolidated Fund
be made, nor does it set out limtations on the purposes for which
paynments may be nmade from the Fund.

It may be that if the funds so raised are used in substantial part to
fund a government nedical care plan, and in particular to finance
basi ¢ nmedi cal -surgi cal benefits, then an inequitable situation wll
have arisen for this enployer, who, having regard to the nedical care
al |l omance being paid to enpl oyees may be considered as paying for

nmedi care benefits nore than once. That issue, however, is not before
me. The issue before nme is one of interpretation of the precise -
and they are quite precise - provisions of the Collective Agreenent.
Are the paynents made by the Conpany pursuant to The Heal th and Post
Secondary Education Tax Levy Act, S. M 1982, c.40 anmounts which the
Conmpany is "required to pay for basic nedical -surgical benefits under
any governnent medical care plan", within the nmeaning of Article 27
(2) (b) of the Collective Agreenent. No, in ny view, they are not.

For the foregoing reasons it is ny conclusion that the Conpany was
not entitled to discontinue paynment of the Medicare All owance to
enpl oyees located in the Province of Manitoba. The grievance is
al | owed.

J. F. W WEATHERI LL,
ARBI TRATOR



