CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1067

Heard at Montreal, Wednesday, April 13th, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains the Conpany violated the provisions of Article
21.7 when, effective January 1, 1982, the Conpany ceased paying 10
cents per hour in excess of the negotiated rate for the
classification of Heavy Equi pment Operator in Ednonton and Cal gary,

Al berta. The Company denies there was a violation of Article 21.7.

JO NT STATEMENT OF | SSUE:

For approximtely 10 years in Ednonton, as well as 5 years in

Cal gary, the Conpany had paid 10 cents per hour in excess of the
negotiated rate for the classification of Heavy Equi pnent Operator in
those two cities, but not el sewhere for the same position in the
Conpany's operations. The extra 10 cents per hour paid in Cal gary
and Ednonton is neither the negotiated rate for such position, nor
supported by any nenorandum of agreenent. \When the Conpany

di scovered this overpaynent error, it advised the Brotherhood that
such paynents would cease at a given future point in tinme. The

Br ot her hood al | eged the Conpany coul d not cease maki ng such paynents
and cl ai med that the Conpany, in so doing, was violating Article
21.7.

The Conpany deni ed the Brotherhood' s claim

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) TOM McGRATH (SGD.) J. R G LMWMAN
Nat i onal Vi ce-President FOR: Assi st ant

Vi ce- Pr esi dent
Labour Rel ati ons

There appeared on behal f of the Conpany:

B. Nobl e - Manager Labour Rel ations, CNR, Mbdntrea
K. G MDonal d - Regi onal Manager Internodal Services,
CNR, Ednpbnton
D. W Doughlin - System Labour Relations Oficer, CNR, Montrea
J. Little - Labour Relations O ficer, CNR Ednonton

And on behal f of the Brotherhood:

H L. Critchley - Representative, CBRT&GW Ednonton
Tom McGrat h - National Vice-President, CBRT&GW O tawa



Wn H. Matthew - Regional Vice-President, CBRT&GW W nni peg
AWARD OF THE ARBI TRATOR
Article 21.7 of the Collective Agreenent is as follows:

"21.7 No change shall be nade in agreed
classifications or basic rates of pay for

i ndi vi dual positions unless warranted by

changed conditions resulting in changes in

the character of the duties or responsibilities.
VWhen changes in classifications and/or basic

rates of pay are proposed, or when it is considered
that a position is inproperly classified or rated,
the work of the positions affected will be revi ewed
and conpared with the duties and responsibilities

of conparabl e positions by the proper officer of the
Conmpany and the Regi onal Vice-President of the

Br ot herhood, with the object of reaching agreenent on
revised classifications and/or rates to maintain
uniformty for positions on which the duties and
responsibilities are relatively the sanme.”

As set out in the Joint Statenent, there exists a negotiated rate for
the positions in question. At Calgary and Ednonton, the Conpany has
been payi ng an amount in excess of that. It is the Union's
contention that the excess paynent is made in respect of a

requi renent that Heavy Equi pnment Operators be qualified as Tractor
Trailer Operators. Indeed, it would seemthat when the
classification was first established at these |ocations, Heavy

Equi prrent Operators were, due to lack of work in their own
classification, assigned work as Tractor Trailer Operators. The
latter classification has a substantially |ower rate of pay than that
of Heavy Equi pment Operator, however, and there would be no apparent
justification for adding to the Heavy Equi pment Operator's rate on

t hat account.

The expl anation for the addition appears to lie in the mi staken
application to Heavy Equi pnent Operators of a clause which applied to
Mot or men, when the latter were required to act as Tractor Trailer
Operators. The classification of Motorman has a | ower rate than that
of Tractor Trailer Operator. It would be reasonable, then, to
provide a premiumin respect of hours worked by Mtormen as Tractor
Trailer Operators. For sonme years, Article 28.15 (c) of the

Col | ective Agreenent provided for an additional paynent of ten cents
per hour for Mtornmen when operating tractor trailers. It would
appear that the Conpany thought, at the times the positions in
question were established, that that principle applied to Heavy

Equi prrent Operators operating tractor trailers. O course that was
wr ong.

It may be noted that Article 28.15 (c) now provides that where

Mot ormen operate tractor trailers they are to be paid the Tractor
Trailer Operators rate. The inapplicability of the provision inits
present formto Heavy Equi pment Operators is clear

The case is that, as the Joint Statement sets out, a paynent is being



made which is in excess of the negotiated rate for the classifica
tion. On the material before me, there have not been "changed
conditions resulting in changes in the character of the duties or

responsibilities”. There was, then, no occasion for a change in the
basic rate of pay. The Conpany has now reverted to making the
correct paynent. It is not.estoppe fromdoing so, any nore than the

Uni on woul d be estopped fromrequiring the correct paynent where, in
error, a |lower rate had been paid. The Conpany did not make the sort
of representation with respect to the application of the Collective
Agreement which might create an estoppel. The fact of making
excessive paynents is not (except, perhaps, for each particul ar
payment at the tinme it is nmade), an inplicit representation that
excessi ve paynent are appropriate, or that they are to be made in the
future, and the Union and the enployees, in accepting such a

wi ndfall, could not properly be said to have relied to their
detriment on any such Conpany action

In the instant case, the Collective Agreenent does not call for
paynment in excess of the negotiated rate. The Conpany is entitled to
and indeed required to pay wages in conformty with the Collective
Agreenment, and it is not estopped from doing so by the fact of having
pai d sonet hing other than the correct rate for sone tine.

There has been no violation of the Collective Agreement and the
grievance is accordingly dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



