CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1074
Heard at Montreal, Wednesday, April 13th, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON
Dl SPUTE:

Di sm ssal of Baggageman M J. Leonard of Toronto, Ontario.
JO NT STATEMENT OF | SSUE:
Effective April 23, 1982, M. M J. Leonard was discharged for
violation of Rule "G', Uniform Code of Operating Rules, April 20,
1982.
The Uni on appeal ed the discipline on the grounds that;

1. the investigation was not conducted in accordance

wi th the Menorandum of Agreenent effective June 1,

1978, appearing on Pages 379 to 385 of Agreenent 4.16.

2. the Conpany did not substantiate their decision that
the enpl oyee violated Rule "G'.

3. the discipline assessed was too severe.

The Uni on has requested reinstatenent of the enployee in his forner
position with full conpensation for tinme out of service.

The Conpany declined the request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) R A BENNETT (SG.) D. C. FRALEIGH
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

H. J. Koberinski - Manager Labour Rel ations, CNR, Mbntreal

W A. MLeish - Manager Labour Rel ations, CNR, Toronto

D. MMl an - Assistant Superintendent, CP Rail, Sudbury

W J. Rupert - System Manager - Rules, CNR, Montreal

J. A Sebesta - Co-ordinator Transportation - Special Projects,
CNR, Montreal

G. Bl undel | - System Labour Relations Oficer, CNR, Montreal

And on behal f of the Union:
R A. Bennett - General Chairman, UTU, Toronto



G Scarrow - CGeneral Chairman, UTU, Toronto

J. M Hone - Vice General Chairman, UTU, Otawa

T. Hodges - Secretary, G C A, UTU, Toronto

R. Byrnes - Local Chairman, UTU, Capreo

D. King - Accredited Representative, UTU, Toronto
G Dunas - Local Chairman, UTU, Montrea

AWARD OF THE ARBI TRATOR

The grievor, an enployee of some sixteen years' service, and
classified as a Baggageman (qualified as Conductor), was regularly-
assi gned Baggagenman on Trains 1 and 2, operating between Toronto and
Sudbury.

On the day in question the grievor arrived in Sudbury on Train No. 1
at about 0700. No issue arises as to the grievor's conduct or
condition during the course of that trip, although it may be noted
that the grievor acknow edged having participated in a fairly heavy
dri nki ng bout two days previously.

The grievor was scheduled to | eave Sudbury for Toronto on Train No.
2 at 2300 on April 20, ordered for 2245 and for which he would be
considered as called at 2045. The grievor was thus on | ayover from
the tinme of booking off after arrival until 2045. Hotel accommod-
ation was provided for him as for other nenbers of the crew. The
grievor checked into the hotel, had breakfast, and then rested unti
noon. At noon he got up, washed and shaved, and then went down to
the hotel lounge. |In the |ounge he watched tel evision and, during
the period from 1215 to 1330 consuned, according to his statenent,
sonme three bottles of beer

At about 1330 the grievor telephoned a |lady friend. The conversation
turned into an argunent, and when it ended the grievor returned to
the |l ounge and drank three nore bottles of beer, in the space of
about one-half hour. It appears that the grievor then went back up
to his room where he remai ned until about 2210, when he joi ned other
menbers of the crewto go to the station. At about 2040, when it
appears he was called, the grievor was in the shower, after which he
left his roombriefly to get a ginger ale.

When he arrived at the station, the grievor enquired as to whether he
woul d have enough tinme to go to a restaurant across the road to have
a bow of soup and sone tea. The train was slightly late, and the
grievor was able to do that. That woul d appear to have been his
first neal since breakfast, as far as his statenment reveals. When he
returned to the station, the train was in, and the grievor hurried to
relieve the incom ng baggageman. It was then about 2310, and the
grievor encountered M. Morrison, the Term nal Supervisor, who
advised himthat he was |ate. The grievor replied that he had been
in a fight (referring to his argunent over the tel ephone), although
he | ater acknow edged that that was not the reason he was late. M.
Morri son then advised the grievor that he would not be going to work,
and he was directed to the Ternminal Supervisor's office. He saw

ot her nmenmbers of the crew, one in the door of the coach, another
standi ng outside, but did not speak to them M. Mrrison had

advi sed the Conductor that the grievor was out of service, and the



Conductor had agreed to go as far as Parry Sound where a repl acenent
from MacTi er woul d be picked up

M. Mrrison's statenent indicates that the grievor was unsteady on
his feet (both inside and outside the term nal building), although he
was not so the next day. His speech was slurred, and his answers to
qgquestions indicated that he was uncertain as to the tinme at which he
had in fact reported. The grievor was al so observed by M.

Char bonneau, Assistant Term nal Supervisor, who stated that the
grievor had, in his opinion, been drinking "some kind of alcohol",
and by M. McMIlan, Assistant Superintendent, who stated that the
grievor was "not too steady", that his voice was slurred and that he
could snell alcohol fromhim A simlar statenent was nade by M.
Hol son, anot her Assistant Term nal Supervisor

Arrangenents were nmade for the grievor to return to his hotel. He
had at first agreed to undergo a blood test, but |ater changed his
mnd, referring to the fact that he had been drinking a couple of

days before, and saying "you got nme either way", and "You have ne

this time --- sixteen years down the drain".

The foregoing statements were given to the grievor and his Union
Representative at the hearing, and the persons who made them were
avail abl e for questioning. No substantial challenge was raised as to
their accuracy. There is, in fact, no substantial dispute as to the
facts of the matter.

It is the Union's contention first, that the investigation procedure
was not proper; second, that there was no violation of Rule "G'; and
third, that the penalty inposed was in any event too severe.

As to the investigation procedure, while the grievor was working on a
VIA train, he was subject to the terms and conditions of the

Col | ective Agreenent between CNR and the UTU. At the material tines,
the grievor was working on CP Rail lines, and at the ternminal in
Sudbury was on CP property. He was, in my view, entitled to the
benefit of the discipline and investigation provisions of the CN
Agreenment. While the investigation was conducted by a CP O ficer,

t hat person was experienced in conducting investigations, had

fam liarized hinself with the terns of the CN Agreenent, and was, in
nmy view, acting as an agent of CN for that purpose. A CN Qficer'
was present. In ny view, the investigation was a proper one, and
accorded the grievor a fair and inpartial hearing within the nmeaning
of the Collective Agreenent. Statenments by the other nmenbers of the
train crew were proferred, but were rejected by the investigating

of ficer since the persons who had nade them were not present for
exami nati It mght have been preferable to have received the
statements, noting that the persons who had made them were not

present. It may be observed that | many cases Uni ons have objected
to the production of such statenents from nenbers of managenment not
present at an investigation. In any event, | have considered the
crew nenbers' statenments, which are to the effect that the grievor

| ooked "0.K." to them one of them saying that he "just seened
tired".

As to the violation of Rule "G', that rule is as foll ows:



"The use of intoxicants or narcotics
by enmpl oyees subjcct to duty, or their
possession or use while on duty, is
prohi bited. "

There is no evidence, and i ndeed no suggestion that the grievor was

i n possession of or used intoxicants or narcotics while on duty. The
qgquestion is whether or not he used any intoxicants while "subject to
duty". |If an enployee is only "subject to duty" fromthe tinme he is
called, then the grievor was not in violation of Rule "G in this
case, since it does not appear he drank anything but ginger ale and
tea fromthe time the call (which he did not receive) was made at
about 2040. Even if that conclusion were to be reached - that is,

even if there were no violation of Rule "G' itself - it would be ny
view that the grievor would be subject to discipline for reporting to
work unfit for duty, under the influence of alcohol. It would need

no express rule for such obvious m sconduct to be seen to be an
of f ence.

In the instant case, however, it is ny view that the grievor was in
violation of Rule "G'. He did, | find, use intoxicants in the tine

i mredi ately preceding that at which he expected to be called, to an
extent which rendered himunfit for duty, and he reported for duty in
an unfit condition. He drank a substantial quantity of beer, and was
"expected to be on duty during the period during which (he) m ght be
affected thereby", as was said in Case No. 557.

As to the matter of the severity of the penalty inposed, violations
of Rule "G' have been considered to be particularly serious offences
in the cases of enployees involved in the operation of trains. While
di scharge may not be an "automatic" penalty, it will usually be
appropriate, where the violation is established. A distinction has
been drawn between those with prinme responsibility for train
operation, such as an Engi nenan or a Conductor, and the other nenbers
of atrain crew Wiile |l think this distinction is proper, it is a
narrow one: the other nmenbers of a train crew are indeed responsible
for the safety of the train, and there is no doubt that severe
discipline is appropriate in the case of a Rule "G' violation by any
crew nener. In every case, however, all factors are to be
considered. In the instant case the grievor had some sixteen years
service, and a clear discipline record. He appears to have been
frank in acknow edgi ng what had occurred. Even nore inportant for
the assessnent of the penalty inposed in this case is the
consideration that the grievor's violation of the rule was not an
extrene one. There was a considerable |apse of tinme between his

dri nking and his actual reporting for duty. The purposive
interpretation of Rule "G' set out above, which |eads nme to concl ude
that the grievor was to be considered "subject to duty” involves the
necessary inplication that any violation of the rule is a natter of
degree. In all of the circunstances, it is my view, as in Case No.
666 (perhaps the only significantly conparable case of those cited),
that the grievor should be reinstated, but w thout conpensation

For all of the foregoing reasons, it is ny award that the grievor be
reinstated in enploynment forthwith, w thout |oss of seniority, but
wi t hout conpensation for | oss of earnings.



J. F. W WEATHERILL,
ARBI TRATOR.



