CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1075
Heard at Montreal, Wednesday, April 13th, 1983

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN RAIL DI VI SION)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS
Dl SPUTE:

Clains in favour of Loconotive Engineers R dover, J. Low, L. Verge,
R Kelly and R G fford alleging a violation of the Brockville
Runt hr ough Agreement in that the Conpany |letter of March 20, 1980,
does not require crews to set off and/or lift on Run-Through trains
operating between Belleville and Mntreal

JO NT STATEMENT OF | SSUE:

On March 20, 1980 the parties negotiated a Menorandum of Agreenent
and under standi ngs which effectively closed Brockville as a hone
station for Loconotive Engi neers.

One of the Conmpany's understandings was a letter to the effect that
crews would not be required to set off and/or lift enroute, except
under special circunstances.

Subsequently to the above agreenent, the Conpany has required crews
to set off and/or Iift on a regular basis on the Kingston

Subdi vision. As a result of this practice, the grievors have
submtted tine tickets claimng one hundred (100) mles (mninmum
day) .

The Conpany has declined such clains and paynment on the basis that
nei t her the Menorandum of Agreenent nor the March 20th, 1980 letter
provi ded for additional payment in such circunstances. Since the
letter only applied to short haul work and that the lifting and/or
setting of cars does not constitute short haul work.

The Brotherhood grieved the refusal of the Conpany to pay the clains
subnmitted in this case through the grievance procedure alleging that:

(a) the Conpany is in violation of the letter of March 20t h,
1980 with respect to setting off and/or lifting enroute on
run-through trains between Belleville and Montreal on the
Ki ngst on Subdi vi si on.

The Conpany declined the Brotherhood' s appeal

FOR THE BROTHERHOOD: FOR THE COMPANY

(SGb.) P. M MANDZI AK (SGD.) D. C. FRALEIGH



General Chairman Assi stant Vi ce-President,
Labour Rel ations.
There appeared on behal f of the Conpany:
L. L. Band - Counsel, Toronto
M Del greco - Seni or Manager, Labour Relations, CNR, Mbntrea
H. J. Koberinski - Manager Labour Rel ations, CNR, Montrea
W A MLeish - Manager Labour Rel ations, CNR, Toronto
J. A Sebesta - Co-ordinator Transp. - Special Projects, CNR
Mont r ea
G Bl undell - System Labour Relations Oficer, CNR Mntrea
H. Young - Assistant Superintendent, CNR, Belleville
J. Miirhead - Co-ordinator Service Design, CNR, Toronto

And on behal f of the Brotherhood:

M  Church - Counsel, Toronto
P. M Mandzi ak - CGeneral Chairman, BLE, St. Thonms
D. d over - Local Chairman, BLE, Belleville

AWARD OF THE ARBI TRATOR
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speci al circunstances will crews be required
to set off and/or lift."

Since that time, certain "run-through” trains have regularly
performed the work of setting off or picking up cars at Coteau, on
the Kingston Subdivision. The Coteau cars are set off or picked up
as a block, it would seem This work had been done before the
run-through agreenent was made, and it had continued to be done
after. The question is whether or not the requirenment of such work
on a regular basis, followi ng the signing of the run-through
agreement, constitutes a violation of the assurances given in the
letter set out above.

Fromthe material before me, it appears that very little "short hau
wor k" was done by the run-through trains until recently, apart from
what may be said as to the Coteau set-off. The run-through trains
woul d appear not to have picked up or set off cars at other points,
save in genuinely exceptional circunstances, as in one case referred
to by the Conmpany (an?involving the claimof Engineman G fford) where
five cars were picked up at Regis. These cars were rush | oads for
Halifax to nmeet a ship |loading. That operation did not constitute a
vi ol ati on of the understanding, and that particular claimwould be

di sm ssed in any event.

More recently, however, the Conpany has devel oped certain new

busi ness, involving the nmovenent of piggyback cars between Toronto
and Cornwall. | accept the Conpany's statenent that it would, at

| east at present, be uneconomical to handle this traffic by a
separate or new train, and that if such were required, the business
woul d probably be | ost. That consideration, however, is not materia
to the question whether or not such a novenent constitutes "short
haul work" of the sort referred to in the letter of March 20, 1980.

The Conpany contended that a "short haul train" would be either a way
freight, or a train which, by reason of frequency of set-offs,
qual i fied under the Conversion Rule, Article 21 of the Collective
Agreenent, which deals with the case of engineers on through freight
or mixed trains, required to | oad or unload wayfrei ght or Conpany
material, to switch enroute or to switch in picking up or setting out
cars. "Shorthaul work" would be the sort of work normally perforned
by such trains. Accepting that definition for the purposes of this
case, it would appear nonethel ess that the novenent of traffic from
one point to another between the original and final points of a
through freight's run would be "short haul" work. That woul d appear
to be, in essence, the Union's prime contention

VWhile it is not without nmerit, that contention nust be qualified,
having in mnd the nmenorandum respecting the Brockville run-through
and the letter of assurances issued by the Conpany. The nmenorandum
itself contenplates in Clause 6 thereof that run-through trains
operating through Brockville may be required to stop to set off, pick
up or switch cars. A special paynent is provided for such cases, and
time so paid is not to be used in the application of Article 21 of
the Collective Agreement. In the light of the fact that the
Brockvill e Run-Through nenorandumitself contenplates that a
run-througn train may perform sone setting-off or picking up of cars,



it cannot properly be said that the letter of assurances issued on
the sane date prevents that. Further, the letter itself refers to
the design of the trains in question "to achieve their maxi mum
performance capability" Before, at and since that tine the Coteau
set-off was part of the regular operation of the trains in question
That particular operation, in my view, cannot properly be said to
have been renounced by the | etter of assurances.

VWile | consider that when the letter is read together with the
menor andum and in the light of the circunstances in which it was

i ssued, it did not envisage any change with respect to the Coteau
set-off, it obviously restricted the Conpany from gi ving short-hau
work to the run-through trains in other situations, except where
"special circunmstances" existed. In nmy view, "special circunstances
woul d be those arising on sone particular occasion (as in the case
where it was urgent to transport cars to Halifax, as above

menti oned), and woul d not include the case of regular new work,
however generally desirable that may be. 1In the instant case, the
regul ar setting-off of piggy-back cars at Cornwall would, in ny view,
be in violation of the |letter of assurances.

To this extent, therefore, the grievance succeeds. There is no clear
indication as to what relief is appropriate. That the grievance is
denied with respect to the Coteau set-off while it is allowed with
respect to the Cornwall set off may create an anomal ous situation.

To allow, as the Union requested, a basic-day paynent would, | think,
exacerbate that, and would not be justified. The situation has not
been described as one in which the Conversion Rule would be of
benefit. To the extent that the method of paynment set out in Clause
6 of the Brockville Run-Through menorandum woul d be beneficial to
those required to set-off or pick up piggyback cars at Cornwall, that
met hod shoul d be applied, nutatis nutandis, to paynment for work
performed by the engi nenen of run-through trains at Cornwall, unti
such time as sone other nmethod nmay be negotiated or until, in sone

ot her case where this matter may be nore fully dealt with, sone other
nmet hod i s established.

For the foregoing reasons it is my award that the Conpany is in
violation of the Letter of Understanding with respect to the Cornwal
set-off and that the grievors so involved are to be conpensated in
accordance with what is set out above.

J. F. W WEATHERI LL,
ARBI TRATOR



