CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1076

Heard at Montreal, Wednesday, April 13th, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LAY COVPANY
(CN RAIL DI VI SI ON)

and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Cl ai m of Loconpotive Engineer E. G WIlley subnmitted account all eged
vi ol ati on of Paragraph 84.1 of Article 84, Agreenent 1.1, when Train
No. 506-0 was cancelled after regular schedul ed departure tine due
to a blockage in the main line.

JO NT STATEMENT OF | SSUE:

During the period April 18-19, 1982, a flooding situation devel oped
at and near the area of Richnond, Quebec which resulted in the

bl ockage of the main Iine. Several regularly schedul ed trains were
cancel l ed and others were del ayed substantially.

Loconotive Engineer E. G WIlley was regularly assigned to Train No.
506-0 Richnond. Train No. 506-0 was scheduled to depart Ri chnond at
1030 hours, April 19, 1982. He would normally be called at 0830
hours for 1030 hours pursuant to Article 62. Train No. 506-0 was
cancel l ed at approxi mately 1350 hours on Monday, April 19, 1982.
Loconoti ve Engi neer Wil ey was subsequently called and notified of
this cancellation. This was the first official comunication to
Loconmoti ve Engineer Wlley that his run was to be cancel |l ed and/ or
del ayed.

Locomoti ve Engi neer Wlley claimed 100 miles under Article 84.1. The
Conpany declined paynent on the basis that the |ine was bl ocked by a
washout and that it was only at 1530 hours that the Conpany finally
determ ned that Train No. 506-0 would have to be cancell ed.

The Brotherhood referred this grievance through the grievance
procedure alleging that:

(a) the Conpany was in violation of Paragraph 84.1 of Article 84
in that the circunstances of this case did not anmount to an
energency within the meaning of Article 84 and,

(b) that this was not an energency and/or unforeseen situation

wi thin the nmeaning of such as described in K.L. Crunp's letter
of April 27, 1971.

The Conpany declined the grievance.

FOR THE BROTHERHOOD: FOR THE COMPANY



(SGD.) P. M MANDZI AK (SGD.) D. C. FRALEIGH
General Chai r man Assi stant Vi ce-President,
Labour Rel ati ons.

There appeared on behal f of the Conpany:

K. R Peel - Counsel, Toronto

M Del greco - Seni or Manager Labour Rel ations, CNR, Montrea

H J. Koberinski - Manager Labour Rel ations, CNR, Montrea

P. J. Thivierge - Manager Labour Rel ations, CNR, Montrea

W A. MLeish - Manager Labour Rel ations, CNR, Toronto

A. Y. Brabant - Trainmaster, CNR, Ri chnond

J. A Sebesta - Co-ordinator Transp. - Special Projects, CNR
Mont r ea

G Bl undel | - System Labour Relations Oficer, CNR, Montrea

And on behal f of the Brotherhood:

M  Church - Counsel, Toronto
P. M Mandzi ak - General Chairman, BLE, St. Thonms
D. d over - Local Chairman, BLE, Belleville

AWARD OF THE ARBI TRATOR
Article 84.1 of the Collective Agreenent is as follows:
"ARTI CLE 84
Cancel l ati on of Regul ar Road Assi gnnents

84.1 Loconpoti ve engineers in regularly

assigned road service will be given as nmuch advance
noti ce as possi bl e when assi gnnents are cancel | ed.
Except in energencies, such as accident, engine
failure or washout, or where the Iine is blocked,

if less than 4 hours' notice of cancellation is
given prior to the time required to report for

duty, loconmotive engineers on regul ar assignnents
in road service will be paid a basic day at the
mnimumrate applicable to the class of service

to which assigned for each tour of duty |ost.

Fromthe facts set out in the Joint Statenment, it is clear that |ess
than four hours' notice of cancellation was given the grievor. He
woul d, therefore, be entitled to paynent for a basic day unless the
Conpany can bring the case within the proviso, relating to
"enmergenci es" That termreplaces the expression "unforeseen

ci rcunstances" used in an earlier Collective Agreenment.

As the

Conpany set out in a letter dated April 27, 1971, that expression was
not intended to cover up errors in judgenent or poor nmanhagenent. The

two expressions are not synonymous, and the 1971 letter

per haps not

really pertinent to the interpretation of the existing Collective

Agr eenent .



In the instant case, | have no doubt that there was an energency
within the neaning of' Article 84.1. The Sherbrooke Subdivision, on
whi ch the grievor was to operate, was declared i npassable at 1100 on
the preceding day. During the day of April 19, however, the flood
wat ers abated. There was, it seens, sone chance that the grievor's
train mght run, although certainly not on tinme. The grievor was
regularly called at 0830 for 1030. On that day, he was not call ed.
At about 1300 the Sherbrooke Subdivision was clear of flood waters,
al though it had not yet been made passable. That would not occur
until about 1700. Since the railway operations at Kruger Paper, the
i ndustry whose operations were the nmain reason for the grievor's
assi gnment, ended at 1700, it was decided (just before 1350), that
the grievor's assignnent should be cancelled, and that was done.

It was the Union's contention that the exenption provision of Article
84.1 applies only within the last four hours prior to an enpl oyee's
regularly scheduled time required to report for duty. The grievor's
train, of course, was not cancelled within that period. Wile one
can understand the arguments which m ght be advanced in favour of a
provision to the effect urged by the Union that is not, with respect,
what the Coll ective Agreenent provides for in this case. It sets out
a general provision for paynent where "less than four hours' notice
of cancellation is given prior to the tinme required to report for
duty". Certainly, the instant case is one in which |less than that
notice was given. The general entitlenent to the paynent then set
out arises. All that is subject, however, to the proviso, "Except in
energenci es, such as accident, engine failure or washout, or where
the Iine is blocked." The instant case was, | find, one of
"emergency" within the nmeaning of that provision. Accordingly, the
case cones within the exenption, and the right to paynent does not

ari se.

For the foregoing reasons, the grievance is dismssed.

J. F. W WEATHERI LL,
ARBI TRATOR



