CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1086

Heard at Montreal, Tuesday, May 10, 1983
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

On June 18, 1982, M. P. Lessard, Operator of MRT Tie Inserter, a
Group 2 Machine, was reduced to a Goup 3 Operator until Decenber 31,
1983, for violation of Rule 69, second paragraph of Maintenance of
Way Rul es and Instructions at Mle 2.2, Victoria Sub-Division, on
April 27, 1982.

JO NT STATEMENT OF | SSUE:

The Uni on contends that:

1. On April 27, 1982, M. Lessard had returned to work having been
of f work account back injury.

2. M. Lessard did not violate second paragraph of Rule 69.

3. M. Lessard be reinstated to Group 2 operator and conpensated for
any loss of earnings fromApril 27, 1982, onward.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H. J. TH ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

F. R Shreenan - Assistant Supervisor, Labour Relations, CPR,
Vancouver

R. A Col quhoun - Labour Relations O ficer, CPR, Mntreal

A. Nightingal e - Field Mintenance Supervisor, BC Area, CPR,
Vancouver

D. G Dow - Deputy Regi onal Engi neer, CPR, Vancouver

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
atawa
F. L. Stoppler - Vice-President, BMWE, Otawa



L. Di massi no - Federation General Chairnmn, BMAE, Nbontrea

AWARD OF THE ARBI TRATOR

Par agraph 2 of Rule 69 of the Mi ntenance of Way Rul es and
Instructions is as foll ows:

When approaching a switch or a railway, street or
hi ghway crossing, a car must be under full contro
prepared to stop quickly."

On the day in question the grievor was travelling fromVictoria to
Esquimalt, a distance of 2.9 miles,with an MRT Tie Inserter. He was
acconpani ed by a Mobile Track Foreman, who flagged hi m over various
Crossi ngs enroute.

The grievor inspected the car before | eaving, and considered its
braki ng systemto be functioning properly. The brakes functioned
properly, it wculd appear, while the machi ne was fl agged across five
public crossings, prior to approaching the one at Mle 2.14

(m stakenly referred to as Mle 2.2 in the Joint Statenent).

The machi ne was equi pped with two braking systens, a two-whee
hydraulic systeminstalled by the manufacturer, and a four-wheel air
brake systeminstalled by the Conpany, to provide extra braking due
to substantial grades on the Region. There was al so a parking brake
whi ch applied to one wheel. In fact (although the grievor could not
have known this), a suspension bolt was missing fromthe |eft rear
brake shoe of the air brake system This would apparently reduce the
ef fectiveness of the air brake system by about 25% It is to be
remenbered, however, that the air brake systemitself was in addition
to the hydraulic braking systemw th which the machi ne was equi pped.

The grievor approached the crossing at Mle 2.14 at a speed which he
estimated to be about 20 mp.h. This was sonewhat faster than the
speed at which previous crossing had been approached. At about 200
feet fromthe crossing the Foreman signalled it to the grievor, who
was apparently | ooking at the air and oil pressure gauges. The
grievor then applied "full air brake". The Machine did not stop, and
so the grievor decided to stop the vehicle by dragging the boom and
jaws in the ballast. There was a concrete sidewal k before the
crossing, and when the jaws struck that, the MRT derail ed.

In my view, the grievor had not been keeping a proper |ookout, and,
suddenly realizing that he was approaching, reacted in panic when the
machi ne did not at once respond to braking. There was sufficient
braking force, if it were properly used. The grievor's conduct was
carel ess, and he was subject to discipline on that account.

As to the penalty inposed, the circunmstances which m ght support
denotion as a formof discipline do not really obtain here. A
penalty in the formof denmerits would have been appropriate. An
assessnment of fifteen or twenty denmerits would not have been
excessive. Had that been done, however, the grievor would have been
subj ect to discharge. Rather than inpose that result, the Conpany
reduced the grievor to G oup 3 Machi ne Operator for a determ ned



period. In the particular circunstances of the instant case, that
was an appropriate disciplinary neasure, and was to the grievor's
benefit, when the alternative is considered. The grievor's offence
was a serious one, and involved the operation of rail equipnment.
There was just cause for the discipline inposed, and the grievance is

accordingly dism ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



