CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1089

Heard at Montreal, Tuesday, May 10, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
Di sm ssal of Machine Operator J. D. G CGautreau.
JO NT STATEMENT OF | SSUE:

Foll owi ng an investigati on Machi ne Operator Gautreau was dism ssed
fromthe Conpany's service for the theft of 10 litres of type "A"
automatic transmssion fluid fromthe Killam Drive Wrk Equi pnent
Shop at Moncton, New Brunswi ck on 29 April 1982.

The Uni on contends that Machi ne Operator Gautreau was unjustly
di smi ssed for the alleged theft and requests that the grievor be
rei nst at ed.

The Conpany declined the request.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) PAUL A. LEGRCS (SGD.) D. C. FRALEIGH
Syst em Feder ati on General Chairman Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:

K. J. Knox - Manager Labour Rel ations, CNR, Mbontreal

W W WIson - Manager Labour Rel ations, CNR, Moncton

W G Kingston - Superintendent Work Equi prent Shops, CNR,
Monct on

G. M Sponagle - Foreman Work Equi pnent Shops, CNR, Mncton

G P. Beers - Stores Attendant |V, CNR, Mncton

R. W Crossnman - Crane Operator/Relief Foreman, CNR, Moncton

P. E. Scheerle - System Labour Relations Oficer, CNR, Montreal

W D. Agnew - Labour Relations Oficer, CNR, Mncton

A. C. Cormack - Enpl oyee Relations Oficer, CNR, Mbncton

And on behal f of the Brotherhood:

Paul A. Legros - System Federati on General Chairman, BMAE,
atawa
J. Roach - General Chairman, BMAE, Mbncton

F. L. Stoppler - Vice-President, BMWE, Otawa



AWARD OF THE ARBI TRATOR

The evidence before ne establishes, on the bal ance of probabilities
and on clear and cogent evidence, that the grievor did steal the
Conpany's property as all eged.

The grievor, while on layoff, went to the Conpany's shops, went to
the stores issuing wicket, and requested 10 litres of transm ssion
fluid which he charged to a particular work order. The Stores Clerk
gave himthe transm ssion fluid, and shortly thereafter the grievor
was seen | eaving the shops, taking with himwhat appeared to be
several cans of fluid or oil. Shortly thereafter suspicion becane
aroused. The Shop Foreman, who had noticed the grievor in the area
of the stores issuing w cket but had thought nothing of it, was
queried by another foreman as to whether the grievor was not laid
off. He then went to the Stores Clerk, who said that he had given
the grievor the supplies referred to, and showed the work order. The
Shop Foreman realized that the supplies were not related to the work
order.

The transmi ssion fluid was never recovered. The grievor was charged
under the Crimnal Code, was tried and was acquitted. The acquittal
it would seem turned on the hesitation which the Stores Cl erk had
with respect to identifying the grievor as the person to whomthe
transm ssion fluid was issued. G ven that the standard of proof in
crimnal cases is that of proof beyond a reasonabl e doubt, and given
the evidence before the Court, acquittal would appear to have been
with respect, the right verdict.

In the proceedi ngs before ne, however, the standard of proof is
different, and the evidence is different. The standard of proof, of
course, is that of the bal ance of probabilities. Even on the

evi dence which the Stores Clerk gave at the trial, together with the
ot her evidence before nme, it would seemclear, on the bal ance of
probabilities, that the grievor took the transmission fluid. 1In the
i nstant case, however, the Stores Clerk's evidence was quite clear

He did not contradict the evidence given at the trial, but he was
?nhesi tant whereas there he was hesitant. Hi s explanation for that,
which | think is understandable, is that where a crimnal conviction
and sentence were involved, he was sensitive to enployee pressures to
be "a little | ess sure" about the matter. | amsatisfied that in the
proceedi ngs before ne the Stores Clerk spoke the truth.

I find, then, that the grievor did steal the Conmpany's property.
There are no special circunstances which woul d support any ot her

di sciplinary action than that of discharge, for which I find there
was just cause. The grievance is therefore dism ssed.

J. F. W WEATHERILL,
ARBI TRATOR



