CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1090

Heard at Montreal, Wednesday, May |Ilth, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

The Brotherhood's claimthat Loconotive Engi neers have work
entitlenent to operate the Speno Rail Grinding Machine RMS No. 1,
pursuant to the provisions of Agreement 1.1.

JO NT STATEMENT OF | SSUE:

Commenci ng on or about April 1, 1983, a Speno Rail Ginding Machi ne
RMS No. 1 Operated on CN Rail trackage.

The Brotherhood clains that pursuant to the provisions of Agreenent
1.1 and existing jurisprudence, a Loconotive Engi neer shoul d be

enpl oyed in the operation of the Speno Rail G inding Machi ne RMS No.
1.

The Conpany declined the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) JOHN B. ADAIR (SGD.) M DELGRECO
FOR: General Chairman FOR: Assi stant

Vi ce- Pr esi dent
Labour Rel ations

There appeared on behal f of the Conpany:

H. J. Koberinski - Manager Labour Rel ations, CNR, Mbontreal

M Del greco - Seni or Manager, Labour Rel ations, CNR,
Mont r eal

W Hansen - Seni or Conmmuni cation Anal yst, Operations, CNR
Mont r eal

A. Pronovost - System Engi neer Track, Programm ng, CNR,
Mont r eal

W Rupert - Manager Rul es, Chief of Transportation, CNR,
Mont r eal

J. A Sebesta - Co-ordinator Transportation - Speci al
Projects, CNR, Montreal

G Bl undell - System Labour Rel ations Oficer, CNR, Montreal

And on behal f of the Brotherhood:

John B. Adair - Vice-President, BLE, Otawa



P. M Mandzi ak - General Chairman, BLE, St. Thonas
J. P. Riccucci - Speci al Representative, BLE, Montrea

AWARD OF THE ARBI TRATOR

The Speno Rail Grinding Machine is a conplex piece of equi pment whose
sole function is rail grinding. It consists of sone ten articul ated
units, not easily separated. To the untrained eye, it certainly

| ooks like a train, and its two power units, one at each end,
certainly look like |loconotives. For some purposes and in sone
contexts, it may be quite proper to refer to this equipnent as a
"train" and to its power units as "loconotives". Despite its size
and conplexity, however, this equipnent is, at |east when used for
the purpose for which it was intended, rail grinding, constitutes one
machi ne, and all of its constituent parts play a role in the

achi evenent of that purpose. This is true even of the power units,
whose role is not only to provide notive power, but also to contro
the rail grinding operation itself. The operators, located in the
power units, control not only the notion of the equi pment as a whol e,

but the functioning of the grinding equipnment as well. The whole
"train" does in fact function as one conpl ex piece of machinery.
Upon consideration, | amsatisfied that this equi pment, when in

service for the purpose for which it is designed, does in fact
constitute one unit of self-propelled machinery, in that it is not
noved by independent notive power, but by a power source integrated
with and part of the grinding machine itself.

The Conpany in this case has contracted with the Speno Rail Services
Conmpany for the supply and operation of this equi pment. The crew of
six are, it would appear, enployees of Speno. The crew, which |ives
aboard the equi pnment, includes two Control Operators. These persons,
as | have indicated, control the nmovenent of the equi pnment along the
track, and also play an essential role in the rail grinding operation
itself. The issue in this case is whether or not it is a violation
of the Collective Agreenent for the Conpany to permt this. Put

anot her way, the issue nmay be said to be whether or not |oconotive
engi neers are entitled to claimthe work, pursuant to the Collective
Agreenent .

While there is no specific provision to that effect in the Collective
Agreenent, | think it is inplicit therein that, as a general matter,
where the Conpany carries out |oconotive operations on its tracks it
is to do so, subject to any specific provision that may affect the
matter, by assigning the work of |oconotive operations to its

| oconotive engineers. In the instant case, the issue was not
presented as one of inproper "contracting out". The question was
rather put in terns of whether or not the operation of the power
units of the Speno Rail Grinding Machi nes was the proper work of a

| oconpti ve engi neer covered by the Collective Agreenent.

The work of the Control Operator of the Speno Rail Grinding Machine
is of course related to the work of a | oconotive engineer, in that
each controls the notion of the equi pnent over the track. The
guestion of the conpetence and qualifications of the Speno Contro
Operators is not a question in issue before nme. They, of course, are
not covered by the Collective Agreenment. As to the |oconotive



engi neers, they would no doubt be capable of |earning the work of a
rail-grinding Control Operator, but that again is not the question
The question is whether |oconotive engineers, as such, are to be
assigned to the operation of the notive controls of this equipnent.

This question, | have stressed, is to be answered having regard to
the provisions of the Collective Agreenent. Wile that agreenment may
confer on nmenbers of the bargaining unit rights to work as | oconotive
engi neers, it does not require their assignnment as Control Operators
of rail grinding equipnment. It is acknow edged that |oconotive

engi neers do not operate the Sperry Ginding Cars which the Conpany
has used. Sinmlarly, a self-propelled crane is not an "engi ne", for
which a | oconptive engi neer woul d necessarily be required. The

equi pnent involved in the instant case is of a nmuch nore conpl ex
nature than a Sperry car or a self-propelled crane. As | have said,
it looks like a train, and at first blush, one m ght assune that a

| oconpti ve engi neer would be required for its operation. |If, in sone
unusual circunstance, the equi pment were to be used for some purpose
other than rail grinding; if for instance it were to be used as
notive power for separate cars, then it would be, to use the |anguage
of Case No. 470, "used as a |loconotive in every sense" and it would
be ny view that a | oconptive engi neer should be assigned to such
operation, although that question does not arise here, and | do not
decide it.

It may be added that the operation of this equipnent by persons other
than | oconotive engineers is not a matter which underm nes the
bargaining unit. Loconotive engineers, as such, do not operate rai
grindi ng machi nes. The Speno Rail G inding Machine (which includes
its own notive power), is not used as notive power for trains, and
its use is not a substitute for the use of train engines.

For the foregoing reasons, it is my conclusion that the Collective
Agreenent does not entitle | oconptive engineers to operate the Speno
Rail Ginding Machine. The grievance nust therefore be disnm ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



